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SYMPOSIUM ON WORIaVME'S COMP:ENSATION
The judges and writers who have done most to help untold
millions of injured workers world-wide have been those able to
understand the underlying purposes of workmen's compensation,
and to write decisions or articles often in advance of their times.
They were not overawed by "stare decisis" or conversely by the
lack of precedents.1
The legislators who long will be remembered are those who
grasped the spirit of the workmen's compensation law, and be-
came the first to innovate in order to help the rising tide of
injured workers.
I. DECISIONAL TRENDs
A. Historical Background
Young lawyers and writers have often attacked early, narrow
decisions by blaming the judges of that day for being backward,
lacking in vision, and overly conservative-or even of being "tools"
of the vested interests. But one must bear in mind that a century
ago there was no such thing as a workmen's compensation act;
that the common law and civil law of that time was molded by
judges (often from the upper clases) who felt honestly that
property rights needed protection for the sake of progress, despite
its depressive effects on the rights of individuals.
It was in the midst of such legal thinking that the first work-
men's compensation law was passed in 1884. Otto von Bismarck2
in Germany convinced the legislators that the traditional law
was too strict, that the rising hordes of injured workers (who were
growing strong politically) were demanding a change, and that a
new type of law was needed if rebellion of the masses was to be
avoided. The existing law was therefore scrapped, a new law
replaced it. Thereafter, all injured workers and their dependents
were to receive subsistence payments for injuries regardless of
fault, so long as the injury was rooted in the work or had a work-
connection.
I See judges named in notes 17 thru 40 infra, especially the late Alfred Rain-
bow of New South Wales, Australia (see note 216 infra where C. J. Herron
praised these qualities in him), Justice Talbot Smith of Michigan (see note 18
infra), and the great Mr. Justic Cardozo (see note 17 infra).
2 For an extended discussion of German and some other European acts
before and after World II, see M. GORDON, FOREIGN EXPEPmNCE IN OCcUPATrIoNA
Drs surry AND PuBnc Poracy 191 (E. Cheit & M. Gordon ed. 1963). See also
S. Holovrz, INJtmy AND DEA UNDR WommN's COMPENSATON LAws 5
(1944) [hereinafter cited as Hoaovr-z].
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The German legislators recognized that with the rise of large
industries a certain number of injuries were inevitable. Construc-
tion of large buildings and bridges, and the creation of steel and
other metals, brought their toll of human injuries. In Germany
and elsewhere negligence was no longer considered a fair basis
for establishing liability, as only a few could win their cases.
Furthermore, the additional defenses of the fellow-servant rule,
contributory negligence, and assumption of the risk were usually
fatal to employee suits.
Bismarck sold the employers the idea of workmen's com-
pensation coverage along the line of property damage coverage.
If a machine broke, the employer repaired it or replaced it-then
charged the cost to his customers by increasing his prices. If
human beings "broke down" he would "repair" them by paying a
part of their weekly wages, and pay medical bills until the worker
returned to his job. If death ensued, the dependents would
obtain reasonable payments.8 To keep down the cost of insurance
to the employer, the German government would provide that the
insurance would be at cost, through business group insurance
which would resemble "state funds" (now often placed under
Social Security).
Thirteen years later England4 felt the same pressure for a
change. The common law had failed to give relief to the mounting
3 Bourgeois v. J. W. Crawford Const. Co., 213 La. 992, 36 So. 2d 13 (1948)
(Hamiter, J.)
In 1884 Germany, led by Bismarck evolved the idea ... as an humani-
tarian measure... [floss incurred... is recognized as an element of cost
of production, to be charged to industry rather than to the individual
employer. Id. at -, 36 So. 2d 15.
Goodyear Aircraft Corp. v. Industrial Comm'n., 62 Ariz. 398, 158 P.2d 511 (1945)
(a charge against industry, like repairs on a broken machine). Wilson v.
Chatterton, 1 K.B. 360 (1946).
S.. [A]s an item in the cost of production, the community at large of
course had to carry the ultimate burden of the social reform in the
price of goods or of services. Id. at 366.
For other cases, see Horovitz, Workmen's Compensation: Half Century of Judicial
Developments, 41 NEB. L. REv. 1, 2 n. 3 (1961).
The underlying philosophy in workmens compensation is exemplified by the
following slogan: 'The cost of the product should bear the blood of the work-
men." Marcus, Advocating the Rights of the Injured, 61 MIcH. L. Rev. 921, 923
n. 6 (1963).
4 the Workmens ompensation Act of 1897, 60-61 Vit., C. 37, at 53
Great Britain's judges handed down hundreds of important decisions followed
throughout the English speaking world. See BuTrawonTH, WonmvmN's Com-
PENSATION CASES (19-). See also W. Wrrrms, WonKMENs CoMa sAIo N (35th ed.
1943) and A. RBTEGG & H. STAMS, WORKM M'S COMPENSATION (9th ed. -). But
England in 1946 abandoned its court form of deciding cases, and workmen must
now go before an administrative tribunal (part of National Insurance) from which
(Continued on next page)
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number of workers for injuries and deaths in its growing indus-
tries. Pressured by injured employees, their friends and other
organizations, the common law was abolished as the basis of
liability and the German idea of workmen's compensation was
adopted, but with one vital change. The insurance required was
to be "socialistic," not a "monopolistic" state fund, but was to be
sold to employers by private insurance companies. "Capitalism"
was to do the job.
The German idea also had to be expressed in English words.
Payments were to be made to the injured, disabled workers (or
if death followed, to his dependents) only if there was a personal
injury by accident arising out of and in the course of the employ-
ment. The common-law theories were abolished in favor of this
new, untried liberal act. It was to be "sui generis."
The new idea had by this time spread across Europe-to
Austria in 1887, to Norway in 1894, to Finland in 1895. Shortly
thereafter, it spread to Denmark, France and Italy in 1898, to
Greece in 1901, Belgium and Russia in 1903. Finally about 117
nations,6 and all 50 United States adopted workmen's compen-
sation statutes.
No matter what foreign language was used, the workmen's
compensation law was based essentially on the same principles.
The author has lectured in over 40 nations7-always on the sub-
ject of workmen's compensation and often on a world-wide basis.
Despite some differences in the language used, the basic principles
were and are that payments for injuries are not to be based on
negligence theories nor on common law or civil or religious think-
ing. The real basis for recovery, briefly stated, is the existence of
a work-related injury. But there usually is a difference (1) in the
amount paid; (2) in the method of payments; and (3) in the
liberality of interpretation by the administrators and the courts.
In short, the world-wide acts have essentially the same basis
(Footnote continued from preceding page)
in most cases there is no appeal to the courts. See PorrEa & STANSFELD NA-
TIONAL INs-ANcE-INDusTRIAL INjumREs (2d ed. 1950). Dean A. Larson decries
the present system in his article, The Myth of Administrative Generosity, 40
A.B.A.J. 195 (1954).
5 L. Fsm AmxEL & M. DAUSON, Wonx~mns INSURANCE In EuRoPE (1910).
6 See note 146 infra.
7 See Horovitz, Background and Experiences with Workmen's Compensation
Lectures Around the World, 5 ABC NEwsrET-a 4-8 (1968) for more information
concerning these lectures.
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for recovery-but as far as the injured worker is concerned, the
eventual interpretation of these acts by the courts often spells
the difference between recovery and misery. The amount awarded,
however, is always statutory, and whether enough is given to
sustain human life, or to compound the suffering of the injured
worker or his dependents, is determined by the legislators. Suc-
cinctly stated: the world-wide acts differ today mainly: (1) in
the liberality of interpretation by the courts, and (2) in the
amounts fixed by the legislators. The type of insurance used has
proved to be of lesser importance.
B. Liberality of Interpretation
Fortunately, the current trends in workmen's compensation
law, and the ultimate decisions as to interpretation usually have
been left to the courts rather than to administrative tribunals.
At the start, however, some courts did a "poor job." Some
foreign acts began operating nearly a century ago, and in the
United States most acts have passed the half-century mark. The
early judges had no yard-stick for determining the meaning of
"personal injury" or "by accident" or "arising out of and in the
course of employment." Most acts made no effort to define these
words.
Judges, like all human beings, are the product of their environ-
ment. In the 19th century and early twentieth century, human
rights were secondary to property rights, precedent was more
important than innovation, little attention was given to the spirit
of the workmen's compensation act, and the courts generally were
not influenced by the needs of injured workers. Furthermore,
there were no workmen's compensation precedents at the start.
The law definitely was "sui generis."8
8 Olson v. Trinty Lodge No. 282, A.F. & A.M., 226 Minn. 141, 32 N.W.2d
255 (1948) (Matson, J.):
•.. MClare must be taken not to defeat their purpose bZ applying,
through long judicial habit concepts belonging to fundamentaly different
fields of litigation. Id. at -, 32 N.W.2d 257.
Green v. Burch, 164 Kan. 348, 189 P. 2d 892 (1948) (Burch, J.):
... [C]ompensation laws were enacted as an humanitarian measure to
create a new type of liability . . .The Kansas courts' rule of liberal
construction and the general purposes of the compensation act caused
the court to declare that illegitimate children, even born posthumously,
can recover though other jurisdictions rule otherwise.
See cases cited in Horovitz, The Litigious Phrase: "Arising Out of" Employ-
ment, 3 NACCA L.J. 23 n. 15, 16 (1949) and Horovitz, supra note, 3, at 3 n. 5.
(Continued on next page)
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The judges had been trained mainly in the common law, or
in the civil and religious laws. Their thinking had been molded
by these laws. (The chances are that many of the present liberal
judges, had they been living in that early period, would also
have ground out narrow decisions) .9 At any rate, the older judges,
in the absence of precedents, grasped at the law they knew, and
imported the then known, narrow personal injury theories of the
common law and other laws. Through the back door came in
the old, discarded principles, mainly of the common law; and it
has taken years and courage to discard them.1 To reverse an
earlier decision is still difficult, even though many of the early
decisions were written at a time when conservatism, not liberality,
governed legal thinking.
1. By the United States Supreme Court as Leading Innovator
A reading of the more recent decisions of the United States
Supreme Court in the field of workmen's compensation leaves a
distinct impression that: (1) the judges were not afraid to inno-
vate; (2) they put human rights above property rights; (3) they
refused to insert narrow common-law rules into compensation
acts, no matter how many old precedents would have supported
such narrow rulings; (4) and in the absence of binding precedent
on the subject, they chose the liberal view in preference to a
narrow one to help injured workers in keeping with the spirit of
such acts.
A few specific examples will illustrate their liberal trends:
(1)When state courts were denying compensation on moral
(Footnote continued from preceding page)
For Massachusetts decisions, see M. Kisten, Dependency Benefits Under the
Massachusetts Workmen's Compensation Act, 5 B.C. INn. & Com. L. REv. 527
(1964).
9 "As Mark Twain says of the judgment of Solomon, the explanation lies in
the way Solomon was raised." R. PouND, Somm Taoucars AnoUT Com rTrv'E
LA-W 13, (1954) (discussing the background of judges whose fathers were barkers
and small shopkeepers).
10 Ogle v. Tenn. Eastman Corp., 185 Tenn. 527, 206 S.W.2d 909 (1947)
(Gailor, J.):
Liberalizing the strict construction of the earlier cases accords with the
trend of the great weight of modern authority in other jurisdictions.
[.. T]he statute of limitations commenced to run from "the occurrence
of the injury," . . . and not from the occurrence of the accident .... Id.
at -, 206 S.W.2d 911.
For some more recent reversals of the position taken in old cases mainly because
tort concepts had mislead the earlier court, see Horovitz, supra note 3, at 4 n. 8.
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or narrow grounds, such as for work-fights and especially to
aggressors, the United States Supreme Court declared that fault,
negligence, and the importation of narrow common law rules had
no place in workmen's compensation acts."
(2) Even though some state courts took a narrow view of
injuries resulting from emergency help to non-employee persons
in distress nearby, awards were granted.
12
(3) When many state courts restricted the words "out of'
and "in the course of' to injuries on the premises and during busi-
ness hours, and did not recognize the right to recover for injuries
happening within a reasonable period of time and space before
and after work, the Supreme Court of the United States unan-
imously upheld the minority state rulings and decisions allowing
recovery.'"
(4) In the field of extra-territorially, Supreme Court decisions
almost uniformly upheld the right of workers to collect at least
in one of the states involved, either under an existing workmen's
compensation policy or, if none existed or if coverage did not
embrace both states involved, by a common-law suit.'4
(5) The Court recently did a great deal of research in a case
in admiralty involving human injuries to search for a way of
recovery, even if it meant reversing an older decision of its own.'5
". See Cardillo v. Liberty Mutual Ins. Co., 330 U.S. 469 (1947), reo'g 154
F.2d 529 (D.C. Cir. 1946). See also Hartford Acc. & Indem. Co. v. Cardillo,
112 F. 2d 11, (D.C. Cir. 1940), cert. denied, 310 U.S. 649 (1940) (Rutledge, J.)
(assaults, aggression-tort law does not govern).
'.2 O'Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504, (1951) (Frankfurter
.) (benefit to employer not the test, here a reasonable rescue attempt). Reviewed
by Horovitz, 7 NACCA L.J. 42 (1951).
13 Bountiful Brick Co. v. Giles, 276 U.S. 154 (1928) and cases listed in
Horovitz, supra note 3, at 55-59 nn. 226-40 (1961).
14 SeCrider v. Zurick Ins. Co., 380 U.S. 39 (1965), allowing Alabama State
Court to award damages under the Georgia Workmen's Compensation Act to
Alabama residents injured while working in Alabama for a Georgia corporation,
notwithstanding that the remedy provided by the Georgia Act is an exclusive onewhich can be afforded only by Georgia Compensation Board.
See also Carroll v. Lanza, 349 U.S. 408 (1955). This case and the entire
doctrine of extra-territoriality are discussed at length by Horovit, 16 NACCAL.J. 49 (1956).
'5 Moragne v. States Marine Line, Inc., 38 U.S.L.W. 4498 (U.S. June 15,
1970). In this case involving death by personal injury in a navigable river in
Florida, the Court researched the history of the so-called rule that tort actions
die with the injured person, and unless a statute revises the claim, the widow is
helpless-but this is no longer so. Unseaworthiness was claimed and there was no
applicable death statute. The Court, in its opinion by Mr. Justice Harlan, foundfor the widow, after tracing the history of the old, erroneous rule; citing Pound.
13 NACCA L.J. 162, 188-9 (1954). The American Trial Lawyers filed a brief
as anicus curiae, successfully seeking reversal of the court below.
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Most legal writers on workmen's compensation and allied subjects
hail the Supreme Court of the United States as the guardian of
human rights.16
2. By the Judges, Administrators, and Writers Who Have
Helped to Create the Liberal Decisional Trends.
All too often writers consider it immodest to name the persons
who have helped improve the workmen's compensation acts for
millions of injured workers. The news media constantly and
properly highlight the names of persons saving a life or helping
needy persons financially, but rarely is a judge, commissioner, or
lawyer praised or even mentioned for helping untold thousands
of injured workers (or widows or orphans) to stay off the charity
rolls, and to place upon the industry which injured or destroyed
them the resulting financial liability. This article now gratefully
acknowledges the aid of some of the workmen's compensation
"greats."
(a) Among the Liberal Judges
At a time when no (or very few) courts or judges dared to
help victims of horseplay (or larking as it is called in England),
the late Mr. Justice Cardozo (while still on the highest court in
New York) wrote the famous Leonbruno Case. 7 And Mr. Justice
Talbot Smith,' 8 one of the "giants" in the field of workmen's com-
pensation (then on the Michigan Supreme Court) expanded the
horseplay doctrine to its proper length-knowledge of the em-
ployer beforehand was not necessary. Although his court had
earned a "bad eminence," he cured "errors" despite the doctrine
of "res judicata," in language that will long help injured workers.
And in 1947 Mr. Chief Justice Kenison, of the Supreme Court of
New Hampshire, in Newell v. Moreau,19 started the trend that
16 See Freund, Two Cheers for the Supreme Court, 19 CrLuv. STATE L. REv.
7 (1970) and P. FREUJND, ON LAW AND JUSTICE (1968).
'7 In Leonburno v. Champlain Silk Mills, 229 N.Y. 470, 128 N.E. 711 (1920)
Cardozo, J. really "innovated.' No prior N.Y. decision gave awards to innocent
victims. To support his lucid reasons, Cardozo relied partly on the reasoning of
an overruled lower New Jersey case: see Horovitz, supra note 8, at 56 n. 122.
18 Justice Talbot Smith, when on the Supreme Court of Michigan, handed
down some of the most able decisions ever written in the field of workmen's
compensation. See Sheppard v. Michigan Natl Bank, 348 Mich. 577, 83 N.W.2d
614 (1957) and Crilly v. Ballou, 353 Mich. 303, 91 N.W.2d 493 (1958).
'1 94 N.H. 439, 55 A.2d 476 (1947). See lo Rivard v. J. F. McElwain Co.,
95 N.H. 1ao, 58 A.2d 501 (1948) (accident interpreted to cover herina due to
usual and ordinary 'work); 2 NACCA L.J. 26 (1948).
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finally overruled the pernicious doctrine that aggressors in work-
assaults and participants in horseplay were remediless and to be
thrown on charity for support.
Among other judges who a generation ago helped shape the
law by fearless or forward-looking liberal decisions are: Chief
Justice Qua2° and Wilkins,2' Hickman 2 of Texas and Riner23 of
Wyoming; and Judges or Justices Lummus24 of Massachusetts,
McFaddin 5 and Millwee2" of Arkansas, Felton27 and MacIntyre 8
of Georgia, Janvier"9 of Louisiana, Thomas Gallagher, ° Matson3'
2oSee Dillon's Case, 324 Mass. 102, 85 N.E.2d 69 (1949) (Qua. C.J.).
21 See Bavan's Case, 336 Mass. 342, 145 N.E.2d 726 (1957) (Wilkins, C.J.).
A stranger in aiming practice unintentionally shot employee leaving mill at end
of day. Old 1916 decision was reversed. It was enough that the employment
brought the employee in contact with the risk of being shot by the particular
bullet which struck him. Remote likelihood and absence of similar shootings
sound in tort, not workmen's compensation. See also 21 NACCA L.J. 173
(1958).22 See Hood v. Texas Indemnity Ins. Co., 146 Tex. 522, 209 S.W.2d 345
(1949) (Hickman, C.J.) (traumatic neurosis from physical injuries) .
23 See Jensen v. Manning & Brown, 63 Wyo. 88, 178 P.2d 897 (1947)
(Biner, C.1.).21 See Caswell's Case, 305 Mass. 500, 26 N.E.2d 328 (1940) (Lummus, J.).
Here a hurricane caused walls to collapse on a machine worker. Where an
instrumentality of employer plays a part in the injury, courts generally recognize
an exception to the "acts of God" rule. See especially Lummus new definition of"arising out of," in 3 NACCA L.J. 46 n. 85 (1949).25 See Tinsman Mfg. Co., Inc. v. Sparks, 211 Ark. 554, 201 S.W.2d 573
(1947) (acts of personal ministration and slight deviation); Hagger v. Wortz
Biscuit Co., 210 Ark. 318, 196 S.W.2d 1 (1946) (McFaddin, J.) (attack by third
person as "accidental").26 See Bryant Stave & Heading Co. v. White 227 Ark. 147, 296 S.W.2d
436 (1956) (Millwee, J.); Heskett v. Fisher Laundry & Cleaners Co., Inc., 217
Ark. 350, 230 S.W.2d 28 (1950) (felonious assault compensable as "by acci-
dent"); Simmons Nat'l Bank v. Brown, 210 Ark. 311, 195 S.W.2d 439 (1946);
Blankinship Logging Co. v. Brown, 212 Ark. 871, 208 S.W.2d 778. (1948). The
Byrant Case is examined in 19 NACCA L.J. 84 (1957).
27 See Echols v. Chattooga Mercantile Co., 74 Ga. App. 18, 38 S.E.2d 675
(1946) (recovery for assault as accident plus recovery in tort); Liberty Mutual
Ins. Co. v. Scoggins, 72 Ga. A pp. 263, 33 S.E.2d 534 (1945) (Felton, J.).28 See McKiney v. Reynolds & Manley Lumber Co., 79 Ga. App. 826, 54 SE.
2d 97 (1949) (Maclntyre, J.) (lightning case-trend allowing recovery); Carroll
v. Haord Acc. & Ind. Co., 73 Ga. App. 799, 38 S.E.2d 185 (1946) (aggravation
of diseased condition).
29 See Spanja v. Thibodaux Boiler Works, 33 So. 2d 146 (La. App. 1948)
(Janvier, J.) (loaned employees)- St. Alexandre v. Texas Co., 28 So. 2d385 (La.
App. 1946) (bottle exploded while about to drink cola on premises). The modem
trend is clearly toward liberal compensation.
ao See Locke v. County of Steele, 223 Minn. 464 27 N.W.2d 285 (1947)
(Gallager, J.) ("street risks" are compensable where doing a duty for employer
on street); Kemling v. Armour & Co., 222 Minn. 397, 24 N.W. 842 (1946) (ag-
gravation of existing heart infirmity, even though work on beef would have caused
no injury to normal person).31 See Olson v. Trinity Lodge No. 282, A.F. & A.M., 226 Minn. 141, 32 N.W.
2d 255 (1948) (Matson, J.) (janitor fell on ice on concrete walk leading to his
lodge).
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and Youngdah 3 2 of Minnesota, Mabry3 of New Mexico, Heifer-
nan" of New York, Rossman35 of Oregon, Stukes3 6 and Taylor 7
of South Carolina, Gailor38 of Tennessee, Wade39 of Utah, and
many others.
A leading, fearless and helpful Australian judge from New
South Wales, was the late Alfred Rainbow. 40
(b) Among the Liberal Administrators
In most states and in most countries cases are first decided
by administrative officers whose findings of facts are usually final;
but on questions of law, appeals to the courts ordinarily are
permitted.
32 See Bourdeaux v. Gilbert Motor Co., 220 Minn. 338, 20 N.W.2d 393
(1945) (Youngdahl J.) (interest assessed on awards under the general interest
statute, although nothing about interest appears in the workman's compensation
act).33 See Avanbula v. Banner Mining Co., 49 N.M. 253, 161 P.2d 867 (1945)
(Mabry, C. J.) (silicosis not compensable as an "accidental" injury); Lipe v.
Bradbury, 49 N.M. 4, 154 P.2d 1000 (1945) (jury justified in finding severly
fractured wrist causes total and permanent disability, ignoring the "specific
schedule"); Rader v. Rhodes, 48 N.M. 511, 153 P.2d 516 (1944).34 In Commissioner of Taxation and Finance v. Bronx Hospital, 276 App.
Div. 708 97 N.Y.S.2d 120, 122 (1950), Judge Heffernan observed: ,
In tle early days when the words 'arising out of the employment' were
given a narrow and strict construction, the courts invariably denied
compensation in spartive and malicious assaults. The modem trend of
the courts is to construe compensation laws broadly and liberally to
protect the interests of the injured worker and his dependents; and
today the courts are constantly declining to be bound by earlier narrow
?recedents.
sSee Kowcun v. Bybee, 182 Ore. 271, 186 P.2d 790 (1917) (Roosman,
C.J.) ("parking lot" injuries are compensable and no common-law suit lies). For
years C.J. Roosman ably reviewed the current Supreme Court decisions for the
ABA Journal.
86See Pelfrey v. Oconee County, 207 S.C. 433, 36 S.E.2d 297 (1945)
(Stukes, J.) (claims should not be denied on technicalities); Mack v. Branch No.
12 Post Exchange, 207 S.C. 258, 35 S.E.2d 838 (1945); Bailey v. Santee River
Hardwood Co., 205 S.C. 423, 32 S.E.2d 365 (1944) (exception to going and
coming rule for injuries sustained in vehicle owned or supplied by employer).
3 7 See Buff v. Columbia Baking Co., 215 S.C. 41, 53 S.E.2d 879 (1949)
(Taylor, J.); White v. Caroline Power & Light Co., 215 S.C. 25, 53 S.E.2d 872
1949) (sequence of events sufficient without medical evidence)- Crenshaw v.
Pendleton Mfg. Co., 215 S.C. 66, 54, S.E.2d 61 (1949) (in medical testimony
"more than likely" equals "possible").
38 See McDonald v. Dunn Const. Co., 182 Tenn. 213, 185 S.W.2d 517
(1945) (Gailor, J.) ("right to control" as a test in employer-employee relation-
ship; Ogle v. Tenn. Eastman Corp., 185 Tenn. 527, 206 S.W.2d 909 (1947).39See Purity Biscuit Co. v. Industrial Comm'n, 115 Utah 1, 201 P.2d 961
(1949) (Wade, J.); M. & K. Corp. v. Industrial Comm'n, 112 Utah 488, 189 P.2d
132 (1948) (Utah uses "or" instead of "and" so "in the course of" is enough to
sustain compensation under its act).
40 See Address by C.J. Herron, The Alfred Rainbow Oration, Sept. 28, 1964.
"Judge Rainbow brought to the jurisdictions a healthy dislike to the tangle of
precedent." Id.
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Administrators vary, like all human beings. Some will not
find for an employee on fact questions so long as one witness or
doctor testifies against him. Others are the reverse and find for
claimants so long as any evidence in the record justifies it. The
great majority, however obey the courts' rulings that they are to
give the benefit of the doubt, both on law and on facts, to the
injured worker.
If they find the facts against the worker, he usually has no
chance on appeal to the courts. Courts are usually helpless even
if, after they read the record, they feel that the weight of the
evidence is in favor of the employee, and had they sat on the
case originally as administrators they would have found differ-
ently. But a decision against the worker, without any evidence
to support it, may be reversed by the courts as error of law.
41
It is therefore very important that injured workers convince the
administrator that both the facts and the law justify a favorable
award. It is a sad state of affairs when administrators find and
rule against injured workers and the judge or court on appeal
says the administrator was not justified by the facts or by law in
finding against the worker.42 Yet this happens all too often and
is a blot on the record of many administrators, for they have failed
to follow the evidence and have failed to give the worker the
benefit of the doubt. Hearing commissioners must remember
that ff they find against the claimant they are usually destroying
any chance of court appeal, as the claimant is usually without
funds to appeal. If they really feel that the facts are in his favor
but the law is against him, they should find the facts in his favor
and then make their ruling of law.43 This will permit an appeal
to the courts, and many lawyers will gladly take such a case to
the Courts. Whenever the facts justified the award but the law
41 LeVesque v. Workmen's Compensation Appeals Bd., 1 Cal. 3d 627 463
P.2d 432, 83 Cal. Rptr., 208 (1970) (no substantial evidence to support denial
of award-doctor told employee not to risk working).
42 Id.
4 3 E.g., Manley's Case, 280 Mass. 331, 182 N.E. 486 (1932) (Gleason, J.).
See also Boyd v. Florida Mattress Factory, Inc., 128 So. 2d 881, 883 (Fla. 1961)
(denial of award reversed).
In California a referee in a horseplay case stated that a California Supreme
Court decision of 30 years before, in his opinion did not accord with the cur-
rent trend as stated by Horovitz, and was upheld later by California's highest
court. Pacific Employees Ins. Co. v. Industrial Accident Comm'n, 26 Cal. 2d 286,
158 P.2d 9 (1945).
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was uncertain, one able Massachusetts judge44 sitting on appeal
from the administrative Board below would openly declare to the
parties that he was finding for the claimant as he knew the insurer
had the funds to appeal the case. Therefore, the highest court
would decide the law, whereas if he found against the injured
man (or widow) not having the funds to appeal, the claimant
would drop the case and he as judge would never find out what
the law in that case really was. Fortunately, in most cases his
decree for the employee was upheld on appeal.
Among the administrators who have given the employee the
benefit of the doubt both on law and facts and have helped make
excellent law are the late Chester E. Gleason of Massachusetts,
the late 0. F. McShane of Utah,45 Judge A. T. Conybeare, Q.C.
of New South Wales, Australia who bears the title of judge and
also acts as the chief administrator of his local worker's compensa-
tion act, and chairman R. M. Lowery of Georgia.4"
(c) Among the Liberal Writers
In the old days when most of the courts were deciding cases
against the injured worker, it was not always easy for an author
to write an article pointing out judicial errors-especially if he
was appearing in workmen's compensation cases before that court.
But to the credit of the courts, modem judges have read out-
standing articles and have reversed prior decisions of their own
court, and have given their reasons therefor. They are now citing
the works of able writers4' in opinions favorable to the injured
worker.
A great deal of credit goes to the liberal writings of the late
Dean Roscoe Pound 8 when he was editor-in-chief of the NACCA
Law Journal (now called the American Trial Lawyers Journal).
44 The late Judge Louis Cox of the Superior Court of Massachusetts (later
elevated to the Supreme Judicial Court).
45 See Honovrrz at 385 n. 3.
46 See Address by Judge Conybeare, IAIABC Convention, Sept. 11, 1966;
address by Chairman Lowery, IAIABC Convention, 1967; and address by Presi-
dent Giroux, IAIABC Convention, Sept. 28, 1959.
47 See A. LA oN, Thm LAw OF WoRmEmN'S COMPENSATiON (1952) [herein-
after cited as LAnsON]; Itorovitz, supra n.3.
48At the age of 89, he published his celebrated five volumes on juris-
prudence in which he sagely concluded: "Application of the statute has been
much embarrassed by reading into it ideas of common-law procedure, of the
nominate torts, and of causation." R. PouND, JurasPRuENcE: 345 (1959).
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His writings have influenced favorably the law concerning per-
sonal injuries in all fields, workmen's compensation law, admiralty
law, etc.
Another able writer is Benjamin Marcus.49 His influence in
advancing the rights of injured workers is felt especially in the
field of heart injuries. Among others appear the names of Wex
Malone; 50 Stefan A. Riesenfeld;5' Ben F. Small; 2 Earl F. Cheit
and Margaret S. Gordon;53 Arthur Larson;5 4 William R. Schnei-
der;55 Samuel B. Horovitz,56 the author here, and many others
whose articles or writings appear in the footnotes.
Well written books covering the law of a particular state or
province have aided in influencing liberal and humane judges and
administrators as well as legislators. Among them are books by:
Kevin Anderson 57 and Peter Rendit of Victoria, Australia; Ian D.
Campbell" and D. P. Neazor of New Zealand; S. Chakraverti 0
and Shyaman Charan of India; Charles Clark ° with John Peace,"l
49 Benjamin Marcus is the co-founder of the American Trial Lawyers Associa-
tion. See Marcus, Advocating the Rights of the Injured, 61 MIcH. L. REv. 921
(1963).50 Wex Malone, a professor has long been an advocate of liberal construction
to aid injured workers. See Malone, Damage Suits and the Contagious Principles
of Workmen's Compensation, 12 LA. L. BEv. 231 (1932).
51 See Riesenfeld, Efficacy and Costs of Workmen's Compensation, in M.
GORDON, FOREIGN EXPERIENcE IN OccuPATIoNAL Dis rurv AND Ptimuc Pouicy
279 (E. Cheit & M. Gordon ed. 1963) and Riesenfeld, Contemporary Trends in
Compensation for Industrial Accidents Here and Abroad, 42 CALIF. L. REv. 531
(1954).
52 S .,A, WoMMsN's COWPENSATION LAWS OF INDIANA (1950) and
Small, The General Structure of Law Applicable to Employee Injury and Death,
16 V.ND. L. 1Ev. 1021 (1963).
53 Earl F. Cheit is one of the more recent, perceptive and voluminous writers
in the field of workmen's compensation. See E. Cu=r, INjuRy AND RECOvrY IN
T CouRSE OF EPLOYmNT (1961) and OccuPATIoNAL DisAIrry AND PuBiC
Pouicy (E. Cheit & M. Gordon ed. 1963).
54 See LASON and Larson, Range of Compensable Consequences in Work-
men's Compensation, 21 HAsTINGS L.J. 609 (1970).
55 William R. Schneider of St. Louis, Missouri has written the most voluminous
set of workmen's compensation books in existence. See W. SCHNEmE, SCHNmDE'S
WORKMEN'S COMPENSATION (1941).5 6 See HoRovrrz. No workmen's compensation book thus far is so widely
known and distributed.
57 See K. ANDERSON, Woisan's COMPENSATION (1966), Kevin Anderson has
just been elevated to the highest court of Victoria, Australia.5 8 See I. CAM3PBELL & D. NmAzoR, WoamEN's COMPENSATION LAw I- NEw
ZEALAND (2d ed. 1951).
59 See S. CuERAVERTI & S. CHARAN, THE Wo KmENS COMPENSATION Acv,
1923 (1969). See also D. SRIVASTAVA, COMUMNTARMS ON THE WoRaMnn's COM-
PENSATION ACT 1923 (1968 ed.) and R. SETH, WomvmEN's COMENSATION ACr
(2d ed. 1961).
60 Charles Ed Clark also for a time served as assistant editor-in-chief of the
NACCA Law Journal in 1955.61 See C. Cr.mx & J. PEACE, SEr~cT= CAsEs AND MATmAS oN TmAS
WOR MN'S COMPENSATION LAw (rev. ed. 1954).
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of Texas; Laurence S. Locke6 2 of Massachusetts; Monroe Berko-
witz(s of New Jersey; Steven C. Stone and Ralph Roger Williams
of Alabama;( 4 and Barney Shillman 65 of Ireland.
3. Specific Issues
Decisional trends0 can best be illustrated by judicial changes
made concerning some important issues involved world-wide in
workmen's compensation cases.
(a) Assaults and Horseplay (Larking)
Ever since men of different disposition, background, religion,
or birthplace were placed in close association with each other,
especially in large factories or work-places, some assaults and a
certain amount of horseplay or skylarking were inevitable. Most
workmen's compensation acts did not spell out the legal effects
of such assaults, whether malicious or sportive. Many courts
originally declared simply that men were hired to work and not
fight, "fool around" or "step aside" from their work, and hence
injuries related to assaults and horseplay were then usually held
not to be compensable.6 7 But as the number of such injuries multi-
plied, and the ultimate question were often whether charity,
friends and relatives or the insurance industry should bear the
financial liability, courts rethought the matter. Slowly but surely
the answer came: these were work-related injuries. Fault had
been discarded by workmen's compensation acts and to bring in
common law theories through the back door was not justified or
sensible. The parade away from denying awards in such cases
started. 8
6 2 See, L. LocxE, WonmN's COmPENSATION (1968). This is one of the best
books covering the law of a single state and is a must for anyone interested in
the Massachusetts Workmen's Compensation Act.6 3 See M. BERKow=rz, WoanMum's CoPnENSATION, TE NEw JmisEy Ex-
imunNcE (1960). See also address by M. Berkowitz, IATABC Convention, 1968.64 See S. STONE & R. WiUiAms, TENNESSEE WoKMEN's COMrPENSATION
(1957).
65 See B. SEILLMAN, EMPLOYERS' LIABnxrY AND WonxvEN's COMPENSATION
IN IRELAND (1943).
66 For the decisional trends in the United States up to 1961, see Horovitz,
supra n. 3.
67 See Frost v. Franklin Mfg. Co., 204 App. Div. 700, 198 N.Y.S. 521 (1923)
employee blinded during horseplay and award reversed by majority of court on
the grounds the employee stepped aside from work); Volman v. City of Mil-
waukee, 254 Wis. 162, 35 N.W.2d 308 (1948). In 14 NACCA LJ. 47, 64
(1954), Dean Pound argues aggression or participation short of wilful miscon-
duct should not bar recovery to an injured workman.
68 See Horovitz, supra note 3 at 21. See also Martin v. Snuffy's Steak House,
(Contlnued on next page)
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(1) Ordinary Assaults
Years ago many courts denied all recovery for all types of
assaults, even those which admittedly were not of a personal
nature, but directly related to the work. Courts naturally dislike
fighting among workers, and that dislike ripened into denial of
awards. Common-law reasoning crept into their thinking. When
the fights occurred during work and at the place of work, "in the
course of" was undeniable; but courts asked how did the injury
arise "out of' the employment when the workers "stepped aside"
from their labors to fight over some work-matter? Was this not
assumption of the risk in disguise? Even a foreman or fellow-
worker intervening to stop the work-fight and getting a cracked
skull for his pacifying efforts was without a remedy; he was not
hired as a mediator 6 9
This type of thinking has almost disappeared. The over-
whelming weight of authority world-wide allows compensation
for injuries due to work-fights, but not when the reason for the
quarrel is of a personal nature. 0
(2) Assaults by Aggressors
However, if the injured man was clearly the aggressor, even
in a fight definitely related to the work, the early courts could not
(Footnote continued from preceding page)
46 NJ. Super. 425, 134 A.2d 789 (1957) (Goldmann, I.); Commissioner of
Taxation & Finance v. Bronx Hospital, 276 App. Div. 708, 97 N.Y.S.2d 120
(1950) (Heffernan, J.).69 For a list of early cases denying awards in assault cases, see Horovitz,
Assaults and Horseplay Under Workmen's Compensation Laws, 41 ILL. L. REV.
311, 326 (1946). See also Jacquemin v. Turner & Seymour Mfg. Co., 92 Conn.
382, 103 A. 115 (1918) (award denied for fellow-employees injured while fighting
over a ladle); Barans Case, 336 Mass. 342, 145 N.E.2d 726 (1957); Garros'
Case 240 Mass. 399, 134 N.E. 269, 21 A.L.R. 755 (1922) (denial of awardupheld for railroad track worker injured while trying to stop a quarrel between
felow workers over the use of tools.)70 eeAddress by Hon.,,C.J. Herron, The Alfred Rainbow Oration, Sept. 28,
1964 in which it was stated: It has taken time to persuade courts to extend benefits
to the guilty, the negligent, the awkward, and even those guilty of misconduct."In Australia, [bn assaul  by a fellow employee may amount to injury in the
course of employment." IC. ANDERSON¢, supra note 57 at 102.In India, the stabbing of an employee on the premises by an unknown assailant
was held compensable. See Bhafu Bai v. General Mgr., Central ny i [1955
All India Rptr. 105. Since English cases are followed in India, undoubtedly India
will compensate for work lights but not for personal assaults.For the position of the courts in New Zealand, see Samuel v. Pacific Steve-
doing & Agency Co., Ltd., [19581 N.Z.L.R. 1106.
For examples of denials of awards for injuries due to work fights of a personal
naturse se Sehlener v. American News Co., 240 N.Y. 622, 148 N.E. 732 (1925)
(per euriam); Elrod v. Union Bleachery, 204 S.C. 481, 30 S.E.2d 73 (1944).
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convince themselves that an award was proper.71 How could the
injury arise "out of" the employment when the injured man
"started the fight?" Had he not assumed that risk and become
contributorily negligent?
Finally the courts reasoned that certain things are basic in
workmen's compensation law: negligence, contributory negli-
gence, assumption of the risk and the fellow-servant rule-all
common-law rules-do not apply to workmen's compensation
cases; and courts cannot create defenses which the workmen's
compensation legislation itself does not create. No compensation
act creates the defense of "aggressor" or "no compensation for
assaults." The only defense usually found in the acts are serious
and willful misconduct, intoxication, and deliberately self-inflicted
injuries. To insist that the calling of names, which is followed by
flying fists, creates serious and willful misconduct is without
legal foundation. To say that he who strikes the first blow can
never collect in a workmen's compensation case is to bring back
the rules of the common law in disguised garb.
Hence modem courts now hold almost universally that injuries
resulting from work-assaults, even to an aggressor, are compen-
sable as "arising out of" the employment. The argument that the
aggressor "steps aside" from his employment in a work-related
quarrel adds a new defense not found in workmen's compensation
acts, is judicial fiat, and has no proper place in assaults arising
out of the work or work-environment. And recently most courts
have supported awards to aggressors,72 no matter how violent
the fight or the means used,7 3 if the administrative tribunal, on
the factual evidence, finds that under the circumstances, the
aggressor was not guilty of "serious and willful misconduct"
which is the only defense applicable to the work-fight injury. In
short, currently the overwhelming weight of authority supports
awards to aggressors where the quarrel was rooted in the work
71 E g Pierce v. Boyer-Van Kuran Lumber & Coal Co., 99 Neb. 321, 156
N.W. 509 (1916); Stillwagon v. Callan Bros., 183 App. Div. 141, 170 N.Y. Supp.
670 (1918); Milne v. Sanders, 143 Tenn. 602, 228 S.W. 702 (1921).
72 See Horovitz, supra note 3, at 24 nn. 98, 99 and 101. The beginning of
court awards to aggressors was Newell v. Moreau, 94 N.H. 439, 55 A.2d 476
S1947) which was followed by Dillon's Case, 324 Mass. 102, 85 N.E.2d 69
1949) (Qua, C.J.).
73 See Trip's Case, 355 Mass. 580, 246 N.E.2d 449 (1969) (aggressor used
iron rod and had his eye gouged out by fellow worker).
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or work-environment6 4 and was not of a personal nature (as
quarreling over how each one had voted in an election or what a
wife did the night before)."
(3) Ordinary Horseplay or Larking-The Innocent Victim
The early courts world-wide could see no possible relation
between horseplay (larking in England) and work-injuries. Even
the innocent victim got no relief.7 6 It remained for the late Mr.
Justice Cardozo, then on the highest court in New York, to make
the first well-received exception for the "innocent" victim in the
famous Leonbruno case. He reasoned that because work brings
men together and leads to fun and frolic, injuries received during
such horseplay-at least to the innocent victim who is at work
minding his own business-are a risk of, and hence "arise out of,"
the employment.77 The case for the innocent victim needs no
further justification. Yet, it took California's highest court thirty
years to reverse and right itself on this issue.
(4) Participants in Horseplay
The compensability of the non-instigating participant in horse-
play has obtained acceptance. When the injured worker is a
participant who did not start the horseplay, whether or not that
type of horseplay is known to the employer or is customary in
that work place, the current trend nearly everywhere is to
uphold a finding that the horseplay and resulting injury "arose
out of" the employment.78
The case of the aggressor who started the unfortunate horse-
play usually termed the "instigating participation," is now treated
74 See cases, supra note 72.
75 See Rothfarb v. Camp Awanee, 116 Vt. 172, 71 A.2d 369 (1950)
(Jeffords, J.).7
6 E.g., Armitage v. Lancashire & Yorkshire Ry. Co., [1902] 2 K.B. 178 (re-
covery denied when two boys larking and third innocent boy hit in eye by piece of
iron). See Horovitz, Assaults and Horseplay Under Workmen's Compensation
Laws, 41 ILL. L. REv. 311, 315 (1946).77 See Pacific Employer's Ins. Co. v. Industrial Accident Comm'n, 26 Cal. 2d
286, 158 P.2d 9 (1945) (waitress lost eye when struck by french roll thrown by
young waiter; Crilly v. Ballou, 353 Mich. 303, 91 N.W.2d 493 (1958) (Smith,
J.); Savage v. Otis Elevator Co., 136 N.J. 419, 51 A.2d 123 (1947); Leonbrno
v. Champlain Silk Mills, 229 N.Y. 470, 128 N.E. 711 (1920); Allsep v. Daniel
Constr. Co., 216 S.C. 268, 57 S.E.2d 427 (1950). See also Horovitz, supra note
3 at 25 nn. 104-06.
78 The leading case is Crilly v. Ballou, 353 Mich. 303, 91 N.W.2d 493
(1958). Participants in horseplay are treated in the same manner as aggressors in
work-assults. E.g., Newell v. Moreau, 94 N.H. 439, 55 A.2d 476 (1947) and
cases cited in Horovitz, supra note 3 at 26 n. 110.
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in the same manner as the aggressor in the malicious assault
cases. The same rules apply to sportive assaults (horseplay or
larking) as apply to malicious assaults.79 Yet a few courts, over-
come by their dislike of the instigator and concerned with "moral"
fault, occasionally go astray by denying causal relation (the "out
of' requirement). 8° Most courts currently and correctly grant
awards on the theory that horseplay is a risk incidental to the
work, and that employees are taken "as is" with their natural bent
for larking, whether alone or in groups, and hold that blame has
no relevancy in workmen's compensation cases.
81
(b) The "Going and Coming" Rule
The early courts thought of workmen's compensation pro-
tection as related only to work-injuries within the workplace
and within working hours, although no statute so limited its cover-
age. The idea of portal to portal protection was then practically
unknown. Why not simplify the work for the administrators
(many of whom never studied law) and for the courts (who had
no precedents to guide them) by creating a simple rule: no
liability for injuries enroute to or from work?82 At least one foot
should have to be on the premises when injured! 3 But any rule
based simply on judicial fiat, and not reason, which is harmful to
injured workers and violates the rule of liberal and humane
interpretation, can not be justified.
As with all narrow, unfair rulings read into workmen's com-
79 See note 78 supra.
80 See Hartford Accident & Indemnity Co. v. Cardillo, 112 F.2d 11 (D.C.
Cir. 1940) in which the court stated:
Natural repulsion toward rewarding intentional misconduct ... ignores
the fact that one purpose of the statute is the sustenance of the mis-
behaving employee's family during his disabili nd their dependence is
not the less because the misconduct is his rather than another's. Id. at
17 n. 17.81 E.g., Boyd v. Florida Mattress Factory, Inc., 128 So.2d 881 (Fla. 1961)
(employee blinded by firecracker thrown by fellow employee); Hayes Freight
Lines, Inc. v. Burns, 290 S.W.2d 836 (Ky. 1956) (participant of group horseplay
with firecracker lost his eye); Shapaka v. State Comp. Comm'n, 146 W. Va. 319,
119 S.E.2d 821 (1961) (employee attempted somersault on way to water cooler
and injured his back). s o8 2 For criticism of the rule, see Guest v. Workmen's Compensation Appeals
Bd. 87 Cal. Rptr, 193, - Cal. 3d -, 470 P.2d 1 (1970); Brousseau v. Blackstone
Mills, Inc., 100 N.H. 493, 130 A.2d 543 (1957). For cases creating exceptions to
the rule, see Horovitz, supra note 3 at 51-52 n. 215.83 In Simpson v. Lee & Cady, 294 Mich. 460, 293 N.W. 718 (1940) the
employee had reached for the door handle but slipped and fell on the ice on the
public sidewalk. The court reversed the award on the ground that the claimant's
teet, so to speak, were still subject to the common risks of the street. See 1 LASON
at 196.
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pensation acts, exceptions began to appear in the going and com-
ing rule. It was unfair to workers coming to work in the employer's
truck, or by a means designated or permitted or paid for him, to
be required actually to reach the work place before workmen's
compensation laws applied. The requirement to have at least
one foot on the premises was also unfair to the worker on an
errand for the employer while enroute to work when the errand
had a relation to the injury. It was unfair to the employee who
was "subject to call" at all hours, or who was required to be en
route to work at a distant site, or at an unusual or dangerous
hour, etc.
The exceptions s began to multiply and became so many that
some current courts feel that they have swallowed the rule. Dean
Pound as early as 1954 stated: "It is time the 'going and coming
rule' and the endless distinctions for getting around it, which have
grown out of it and darken counsel in plain cases, was given up."85
The trend, though slow in developing, is to "give it up" and
decide each case on its own merits. 8 And portal to portal pro-
tection is now becoming the statutory or decisional rule in many
countries.87 In many cases the trip to and from work, dodging
automobiles, using subways, etc., is the most dangerous part of the
employee's job. And it is his work that requires him to make the
dangerous journey.
(c) Acts of God
There was something about lightning, hurricanes, tornadoes,
unusual heat waves, severe cold spells, and other "Acts of God"
which caused administrators and the early courts to place injuries
due to such causes in a special category.
84 For additional exceptions, see Smith v. Workmen's Comp. Appeals Bd., 73
Cal. Rptr. 253, 447 P.2d 365 (1968) (employee required to furnish own car for
work is an exception and compensable); Diffendaffer v. Clifton, 91 Idaho 751,
430 P.2d 497 (1967); Horovitz, supra note 3, at 51-52 nn. 214-215.85 See 14 NACCA L.J. 400 (1954) in which it was stated:
There is geat opportunity for some courageous judge to reconsider the
going and coming rule in view of the modes of thought today. A rule
which has developed at least six [now over 15] recognized exceptions since
it was announced in England in 1908 is evidently, if not moribund,
deserving of overhauling as a whole. id.86 According to J. Page 'It]he going and coming rule is a blot upon the liberal
and beneficient bent of workmen's compensation legislation." 25 NACCA L.J. 211
(1960).8 7 E.g. Belgium France, Germany, Israel, Spain, Sweden, Victoria, and New
South Wales, Australia. See Horovitz, supra note 3, at 52 n. 216. See also James
Patrick & Co., Pty. Ltd. v. Sharpe [1955] A.C. 1.
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The common law and civil law, before workmen's compen-
sation acts appeared, had long refused to allow recovery for
injuries related to Acts of God unless the employer was per-
sonally negligent in some respect-as by increasing the risk:
(1) in placing an employee near steel knowing that it would
attract lightning during a storm; or (2) in placing an employee
deep down in a ditch during unusually hot weather, thus in-
creasing the risk of collapse; or (3) in failing to provide shelter
or gloves for employees shoveling snow in the streets at 4 a.m.,
thereby increasing the risk of frostbite.
88
"Increased risk" helped spell negligence and liability at com-
mon law. The lack of it spelled freedom from liability. This type
of thinking was inserted into the workmen's compensation acts
so that liability for "in the course of" (during working hours) was
easily accepted, but liability "arising out of" was nearly every-
where denied in common law countries unless the risk was in-
creased by an act of the employer. Some foreign countries,89
not weighed down by the above common law theories, make
awards where "Acts of God" injured workers at any place their
employment took them.
In the United States and England, rather than reverse the
non-liability rule and thereby admit error, many courts adopted
exceptions. If some instrumentality of the employer" was a factor
8 8 See early denials in workmen 's compensation cases by bringing in tort
reasoning of "assumption of risk" and "contributory negligence." E.g., Robinson's
case, 292 Mass. 543, 198 N.E. 756 (1935) (worker froze foot while clearing square
of debris and snow at 4:00 A.M. but was denied recovery); and Warner v. Couch-
man, [19111 1 K.B. 351 aff'd [1912] A.C. 33 (recovery denied to journeyman
baker who had right hand frostbitten while driving his rounds). See also R. POUND,
5 JUUSPRUDENCE 345 1959) in which it was stated: "Bringing in concepts of
legal cause' and of fault on the part of the workmen from the common law has
created many unnecessary problems."
89 See Candelaria v. Industrial Comm'n, 85 P.R.R. 18 (1962) (Belaval, J.).
In my recent lectures throughout South America, professors of labor law insisted
that their Social Security Boards paid for injuries by acts of God when the worker
was injured on the premises. For a treatment of acts of God in New Zealand,
which compensates for injuries by lightning or forces of nature, see I. CAmBELL &
D. NEAzoR, Woaxns' COmENsAnaoN LAW iN NEw ZEALAND (2d ed. 1951). A
few states in the U.S., by court decision, compensate for acts of God occurring in
the course of employment, even though there is no increased risk. E.g., Harding
Glass Co. v. Albertson, 208 Ark. 866, 187 S.W.2d 961 (1945) (heat prostration);
Aetna Life Ins. Co. v. Industrial Comm'n, 81 Colo. 223, 254 P. 995 (1927)
(lightning); Harvey v. Caddo De Soto Cotton Oil Co., 199 La. 720, 6 So. 2d 747
1942) (cyclone).90 See Caswels Case, 304 Mass. 500, 26 N.E.2d 328 (1940) (injury due to
employer's bricks when huricane collapsed the roof). In handing down the
decision Lummus, J. stated: "It [the injury] need not arise out of the nature of the
employment. An injury arises out of the employment if it arises out of the nature,
(Continued on next page)
1970]
CENTucxy LAw JouiNAL [Vol. 59
in the injury, though initiated by an Act of God, recovery in
workmen's compensation was allowed. By taking judicial notice
of such presumed "increased risks" as when the job placed the
worker on a high spot,9 or under a tree,92 or in a dilapidated
empty house,93 all recognized as more likely to attract lightning,
an award also became permissible in those circumstances.
It should be enough that the work placed the employee at the
spot where the danger in fact struck, and brought about the
injury. That is common sense and common sense, not common
law, should guide decisions. And the trend is in that direction,
even though it is not yet the weight of authority in the United
States.94 The Supreme Court of Puerto Rico has recently declared
that no increased risk is necessary, and that it prefers to follow
the weight of reason and not the weight of authority in the
United States.95 The author predicts that some day most Acts of
God cases will be compensated under the Positional Risk theory,
expounded in the next section and its accompanying footnotes.
(d) Positional Risks
Arthur Larson, in his outstanding volumes, 9 6 has given great
importance and impetus to what he calls the Positional Risk
Theory. If the work placed the employee in the spot where the
danger strikes, his position creates the "out of' or causal nexus.
Following are some leading examples supporting this theory.
(Footnote continued from preceding page)
conditions, obligations or incidents of the employment; in other words, out of the
employment looked at in any of its aspects' (emphasis added). Id. at -, 26
N.E.2d 330. For prior applications of the theory to Acts of God, see e.g., Enterprise
Dairy Co. v. Industrial Accident Comm'n, - Cal. App. -, 254 P. 274 (1927);
Globe Indemnity Co. v. MacKendree, 39 Ga. App. 58, 146 S.E. 46 (1928);
Dunningan v. Clinton Falls Nursery Co., 155 Minn. 286, 193 N.E. 466 (1923).
91 See Andrew v. Fallsworth Inds. Soc'y, [1904] 2 K.B. 32; 3 NACCA L.J. 43
(1940); 4 NACCA L.J. 92 (1949).92 See Truck Ins. Exchange v. Industrial Accident Comm'n 77 Cal. App. 2d
461, 175 P.2d (1946) (Shinn, J.); Chinlla de Luca v. Park Comm'r, 94 Conn. 7,
107 A. 611 (1919); McKiney v. Reynolds & Manley Lumber Co. 74 Ga App.
826, 54 S.E.2d 471 (1949); Bauer's Case, 314 Mass. 4, 49 N.E.2d 118 (1943);
Buhr Kuhl v. O'Dell Const. Co., 232 Mo. App. 967, 95 S.W.2d 843 (1936);
Bergen v. S.E. Gustafson Const. Co., 175 S.D. 497, 68 N.W.2d 477 (1955).
93 See Consolidated Pipe Line Co. v. Mahon, 152 Okla. 72, 3 P.2d 844
(1931), in which the court took judicial notice that a dilapidated house in that
neighborhood was more likely to be struck by lightning.9 4 See McKine v. Reynolds & Manley Lumber Co., 79 Ga. App. 826, 54 S.E.
2d 471 (1949) and Candelaria v. Industrial Comm'n, 85 P.R.R. 18 (1962). See
also Horovitz, supra note 3 at 18.
95 See Candelaria v. Industrial Comm'n, 85 P.R.R. 18 (1962). The court
ordered compensation for several workers disabled or killed by lightning while
under the eaves of a farm house.
96 1 LARSoN 85 (1968 ed.).
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(1) Shootings and Similar Occurrences
Where a worker is a bar maid serving drinks and is shot by
an unseen or insane customer or by an assailant aiming at another
person on the premises, or a railroad engineer is shot while at a
train crossing by a boy with a slingshot aimed at any moving
target, it is hard to show definite causal relation to the work.
But the mandate of liberal interpretation or construction and
giving "the benefit of the doubt" to the injured worker has led to
an almost universal rule in favor of workmen's compensation
recovery in such casesY The worker's position placed him on
the danger spot. His position supplied the causal nexus, and
hence the injury arose "out of" the employment.
(2) Falls on Level Floors
Even the early courts recognized that slipping and falling on
the floor was a risk of employment where the slipping was due to
defects on the floor, and even if it was in fact due to the worker's
own fault or clumsiness. It was a work-risk. But if the cause of
the fall was something inherent in the worker's own make-up-if
he fell during an attack of vertigo or of epilepsy or during a heart
attack, none of which admittedly had anything to do with the
employment-then courts had the problem of falls due to a so-
called "idiopathic disease." A non-work cause led to the fall,
and the fall produced a new injury by contact with the em-
ployer's level floor.
The courts avoided the problem where they could, by the
following devices:
(1) if the cause of the fall was unknown or not clear, they
would give the employee the benefit of the doubt and presume
causal relation, and make an award where contact with the level
floor produced the new injury which was separate and apart from
the condition which caused the fall;9 8 or
97See Industrial Indemnity Co. v. Industrial Accident Comm'n, 95 Cal. App.
2d 804, 214 P.2d 41 (1950) (compensation granted for female bartender killed by
shot aimed at a customer); Baran's Case, 336 Mass. 342, 145 N.E.2d 726 (1957)
(compensation granted when unintentional shot by 16 year old boy struck em-
ployee leaving the premises). See also 1 LARsON (1968 ed.) in which it is stated:
... [O]ne is driven to the conclusion that the New York zone-of-danger
theory coupled with the states' actual-risk theory, adds up to something
very close to the positional-risk doctrine in actual practice. Id. at 92.
98 See Horovitz, supra note 3 at 40 n. 172. See also Martin v. Plaut, 293 N.Y.
617, 59 N.E.2d (1944); Upton v. Great Cent. Ry., [19241 A.C. 302; 1 LARoN 97
(1968 ed.).
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(2) if the employee hit something like a post or a small box
on the way down, and that object caused an injury, the object
was considered a new or increased risk and hence the injury
resulting was compensable; or
(3) if the fall was from a height, as from a staging, or from a
place of risk like a stairway, even if the employee eventually
landed on a level floor and the level floor caused the new injury,
he collected-even though the original cause of the fall was an
idiopathic disease. 9
But when none of these devices applied, the courts were faced
with the following problem: should they compensate for a frac-
tured skull due to contact directly with the employer's hard level
floor when the idiopathic disease was the cause of the fall. The
current weight of authority, as well as reason, in the idiopathic
disease fall cases now permits an award for injuries due to the
contact with the level floor.100 But there are still a sizable number
of judges who feel they have to draw a line somewhere, and
unfortunately draw it on the level floor, even if the floor happens
to be an unusually hard one made of steel or cement.
A search of the cases reveals that the no-recovery decisions
usually blindly follow an old Massachusetts case 10' and give no
good reason therefore. Recently the highest court in New Jersey
re-thought the matter and unanimously decided to follow the
"weight of reason" and reversed an old case (which had also
blindly followed Massachusetts). New Jersey's latest case stated
that the above three devices justified going the whole way,
including the unimpeded level floor falls. "Either no conse-
quence of an idiopathic fall should bring compensability or the
nature of the result alone should be looked to as the determi-
nant."1
0 2
99 See Horovitz, supra note 3 at 39. See also Cusick's Case, 260 Mass. 421,
157 N.E. 596 (1927); Cinmino's Case, 251 Mass. 158, 146 N.E. 245 (1925); Garcia
v. Texas Indemnity Ins. Co., 146 Tex. 413, 309 S.W.2d 333 (1948); LAuSoN at
165.
100 See Horovitz, supra note 3 at 41 n. 175. See also George v. Great Eastern
Food Products, Inc., 44 N.J. 44, -, 207 A.2d 161, 162 (1965) (Hall, J.) in
which the court took the position that "[elither no consequence of an idiopathic fall
should bring compensability or the nature of the result alone should be looked to as
the determinant."
101 See Cinmino's Case, 251 Mass. 158, 146 N.E. 245 (1925); LABSON at 28( 1970 supp.).(12 See George v. Great Eastern Food Products, Inc., 44 N.J. 44, 207 A.2d 161
(1965).
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(e) Heart Cases
Some of the older cases 103 refused to make awards in heart
cases unless the evidence showed that a blow to the heart was a
factor, or the evidence was overwhelming that there was an
"unusual," severe strain (as an unusually heavy lift) followed
by immediate collapse and a heart attack.
New Jersey, among others, at first reasoned that more people
died in bed (with no relation to work) than those who died
while working; hence heart attacks could rarely be rooted in the
work. Unusual strain or effort had to be shown. But the more
recent cases, including New Jersey, which re-thought the matter
now treat the heart cases in the same way as other cases, i.e., if
the work hastens, aggravates, or in any way plays a part in the
heart attack and the medical or other evidence justifies the
administrator's findings below, the courts will uphold the award.10 4
With the advances in medicine, medical or other evidence that
mental and emotional strain did hasten or precipitate a heart
attack will also justify an award.'05 Fright has long been recog-
nized as a precipitating cause of a heart attack-as when a dog
jumped on a meter reader in a dark room and so frightened him
that he dropped dead.106
If proof was now needed that physical effort does hasten
heart attacks, one need only pick up a newspaper after a heavy
snow storm and read of the number of heart attacks and deaths
103 As late as 1963, Florida denied recovery in heart cases. In Friendly Frost
Used Appliances v. Reiser, 152 So. 2d 721, 723 the court took the position that
"a disabling heart condition occasioned by exertion or strain normal to the em-
ployment would not be compensable." See also Rose v. City of Fairmont, 140 Neb.
550, 300 N.W. 574 (1941).
104 See Jackson v. Emile J. Legere, Inc 265 A.2d 18 (N.H. 1970); Dwyer v.
Ford Motor Co. 36 N.J. 487, 178 A.2d '161 ?1962); Owens v. McGovern, 309 N.Y.
449, 131 N.E.2d 729 (1956).
'
0 5 See Starks v. Hardware Mut. Cas. Co., - La. App. -, 231 So. 2d 657
(1970) (allowing recovery even though he was predisposed to the heart attack
by a moonlighting job); Brozowski's Case, 328 Mass. 113, 102 N.E.2d 399 (1951);
Geltman v. Reliable Linen & Supply Co., 128 N.J. 443, 25 A.2d 894 (1942)
(emotional and nervous shock when forced off the road precipitated heart attack);
Sandroff v. Bakery & Confection Workers Union, 285 N.Y.S.2d 378, 29 App. Div.
2d 585 (1967) (doctor testified severe tensions and pressures helped precipitate
the heart attackQ. See also Larson, The "Heart Cases" in Workmen's Compen-
sation: An Analysis and Suggested Solution, 65 MicH. L. RBv. 441 (1967); Marcus,
Compensability of Heart Disease-Legal Aspects, 1962 INs. L.J. 341.
1063 See Charon's Case, 321 Mass. 694, 75 N.E.2d 511 (1947) (fright from
lightning flash near motor resulted in paralysis); Hunter v. St. Mary's Natural Gas
Co., 122 Pa. Super. 300, 186 A. 325 (1936) (cerebral hemorrhage due to fright
when dog jumped on back of gas man in cellar).
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which occurred to snow shovelers, usually older ones. And since
all courts rule that employers take their workers "as is" with all
their strengths and weaknesses, 107 mental or physical strain re-
lated to work, followed reasonably soon thereafter by heart
attacks or heart injury, are properly the bases for awards.
(f) Neuroses
The early cases often refused to make awards for neurosis.
The danger of feigning a disability neurosis was so great that
some courts adopted the old common-law railroad rule'0 8 that
the neurosis must be preceded by physical injury caused by the
work. But with the modem advances in medicine, the over-
whelming majority of courts everywhere compensate for all types
of neuroses, whether due (1) to a blow to the head or to any
part of the body,109 or (2) to fright or other mental or emotional
disturbances related to the work,"0 or (3) in part to marital
worries and desire for weekly payments."'
The fact that normal persons would not have become neurotic
and thereby disabled, or that the desire to obtain workmen's
compensation and financial, marital and other worries play a part
107 E.g., Sheppard v. Michigan Nat'l Bank, 348 Mich. 577, 584, 83 N.W.2d
614, 616 (1957) where the court stated that every worker "brings with him to the
job some strength... some weaknesses. None is Perfect."
108 E.g., Spade v. Lynn & B. R. Co., 168 Mass. 285, 47 N.E. 88 (1897) aff'd,
172 Mass. 488, 52 N.E. 747 (1899). Contra, Purcell v. St. Paul City Ry. Co., 48
Minn. 134, 50 N.W. 1034 (1892).
109 See Murray v. Industrial Comm'n, 87 Ariz. 190, 349 P.2d 627 (1960)
(back injury due to slip on ice led to psychoneurotic conversion hysteria) and
Horovitz, supra note 3. In Dahi, 19 DRAKE L. REv. 400, the author points out that
the court affirmed awards in three recent cases for a psychosis or neurosis related to
employment. E.g., Deaver v. Armstrong Rubber Co., 170 N.W.2d 455 (Iowa 1969)
in which the court said: "The term 'injury' is broader than mere references to some
objective physical break or wound to the body, but includes also the consequences
therefrom including mental illness or nervous conditions." Id. at 466.
110 See Miller v. Bingham County, 79 Idaho 87, 310 P.2d 1089 (1957)
(fright caused by auto collision led to cerebral hemorrhage); Charon's Case, 321
Mass. 694, 75 N.E.2d 511 (1947); Knimas v. Trans Caribbean Airways, Inc., 10
N.Y.2d 209, 219 N.Y.S.2d 14 (1960) (heart attack occasioned solely by mental
disturbance and emotional strain resulting from employment was compensable).
III See Hood v. Texas Indemnity Ins. Co., 146 Tex. 522, 209 S.W.2d 345
(1948) (compensated even though financial, marital and other worries played a
part); Peterson v. Dept. of Labor & Industries, 179 Wash. 15, -, 33 P.2d 650
652 (1934) (even if 'desire neurosis,' it is still traumatic in oriin."); accord,
Skelly v. Sunshine Mining Co., 62 Idaho 192, 109 P.2d 622 (1941) (ackground of
marital troubles an alcohol, no defense); Wareham v. U.S. Rubber Co., 73 R.I.
207, 212, 54 A.2d 372, 374 (1947) (Condon, J.) ("traumatic neurosis following
physical injuries are almost universally compensated, even thou financial, marital
and other worries play a part."). See also, Yates v. South Kirby Collieries, Ltd.,
[1910] 2 K.B. 538 (nervous shock causing incapacity for work is as much a per-
sonal injury by accident "as a broken limb' or other personal injury).
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in the neurosis,'-- is no defense when in fact there is disability
and the work-event plays a contributing part therein. For ex-
ample, an employee at work sees another worker crushed to
death, and the sight thereof produces the need for hospitalizing
the co-employee. The disability is in the field of neurosis,113 but
it often is more disabling than a broken bone and sometimes
takes longer for recovery. The courts no longer distinguish
between organic and functional diseases. Both are compensable.
(g) Suicide
A series of cases adopted narrow common-law theories which
denied all recovery for suicide brought about by pain and mental
aberrations due to compensable injuries if (1) the employee
knew he was committing suicide; and (2) was not acting under
an uncontrollable impulse. These decisions followed the famous
but now condemned Sponatsld's Case."-4 Recent cases have called
an end to such legal nonsense in workmen's compensation cases.
The chain of causation is now held to be unbroken and awards
properly are upheld. The suicide is an intervening act, but not
an intervening cause.115
II. LEGISLATIVE TEmNDs
All workmen's compensation acts are the products of legisla-
tion. There is no such thing as a common-law creation of any such
Act. There are common law and civil law interpretations of the
words used in the Acts, but no permission for judicial changes of
clear legislative mandate. If, for example, changes are needed to
112 See cases cited supra note 111.
.13 See U.S. DEPT. OF LABOR, BULL. No. 167, MEDicAL. EV'DENCE IN IN-
DusTiAL INJURY CAsES, at 11-80 (1952).
114 220 Mass. 526 108 N.E. 466 (1915) (no compensation if a worker knows
he is committing suicide even though his mind is clouded, but compensable if done
under an uncontrollable impulse). See also Yates v. South Kirby Collieries, Ltd.,
[1910] 2 K. B. 538 (nervous shock).
115 Graver Tank & Mfg. Co. v. Industrial Comm'n, 97 Ariz. 256, 399 P.2d 644
(1965); Whitehead v. Keene Roofing Co., 43 So. 2d 464 (Fla. 1949) (compensa-
tion granted where employee took poison after suffering excruciating pain from
injuries from fall off roof); Harper v. Industrial Comm'n, 24 III. 2d 103, 180
N.E.2d 480 (1962) (compensation granted where a disc operation was followed
by great pain and the employee shot himself); Petty v. Associated Transports,
Inc., - N.C. -, 173 S.E.2d 321 (1970)., Brenne v. ILHBR Dept., 38 Wis. 2d 84,
156 N.W.2d 497 (1968) (attacks Sponatskis Case, 220 Mass. 526, 108 N.E. 466,
(1915); 13 Am. T, TA LAwyim 's Ass'N NEWS Lm-nE 186 (1970). See also Beau-
champ v. Workmen's Comp. Appeals Bd., 66 Cal. Rptr. 352, 259 Cal. App. 2d 147,
(1968) (without the injury there would have been no suicide).
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cover and include occupational diseases, such as those needed to
help cover coal miners, the long process of legislative hearings
with drafts of proposed bills, usually by unpaid friends of the
workers, become necessary. 16
A. Judicial Assistance by Construction
But courts are beginning to help by giving a liberal con-
struction to some of the financial provisions of the Acts. Thus
where it is not clear that a provision or schedule for specific com-
pensation is in lieu of all further payments, or is in addition there-
to, courts are beginning to give the employee the benefit of the
doubt and use the "in addition" approach." 7 Similarly, when
two interpretations are possible as to whether the employee must
accept a lower paying type of specific (or schedule) payments,
e.g., for loss of a "hand," or only of three fingers, or loss of a per-
centage of the "whole man" rather than of an arm or leg, the
courts are beginning to give the employee the choice of the
greater amount." 8
Thus, bearing in mind that the acts must be construed
liberally, the majority of courts give the employee the choice of
the greater amount where the effects of the loss of the member
extend to other parts of the body and interfere with their
efficiency. In short, the lower schedule amount is not the exclu-
sive remedy in these cases unless so expressly stated. But where
the legislature says, for example, $70 a week is the maximum,
plus $6 for each child under eighteen, the courts cannot stretch
the amount to $71 or to $7. This is solely a matter for the
legislators of that jurisdiction.
116 See e.g., Information Bulletin #72-Legislative Hearing, Occupational
Respiratory Diseases, where Alvin B. Trigg, lawyer, teacher and ex-commissioner,
successfully testified at length.
-
1 7 See Alaska Industrial Bd. v. Chugach Elec. Ass'n, 356 U.S. 330 (1958)
(permanent and total is, in effect, only a schedule or specific payments, and does
not prevent an award thereafter for temporary total disability). Van Dorpel v.
Haven-Busch Co., 350 Mich. 135, 85 N.W.2d 97 (1957) in which the claimant
lost a leg and four fingers for which he received 300 weeks of schedule payments.
After 300 weeks he was still disabled and the statute was silent as to whether
schedule was in evidence of continuing disability. See also Horovitz, supra note 3
at 94; 22 NACCA L.J. 215 (1958); 21 NACCA L.J. 207 ( 1958).
118 E.g., Department of Mines & Minerals v. Castle, 240 S.W.2d 44 (Ky.
1951) (claimant permitted to select total permanent disability for a leg injury
which adversely affected his general ability to perform labor); Fidelity & Cas. Co.
v. Patterson, 204 Tenn. 673, 325 S.W.2d 259 (1959) (leg partially disabled but
allowed to get larger award by taking percentage of "body as a whole"); Standard
Glass Co. v. Wallace, 189 Tenn. 213, 225, S.W.2d 35 (1949).
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B. Legislative Finality and Changes
Legislators in the early days, not knowing what the cost would
be of their new workmen's compensation laws, deliberately set the
payments at very low amounts. Massachusetts, for example,
started with a maximum weekly payment of $10, and an overall
maximum, even for paraplegics and all total and permanent dis-
abilities and death, of only $3000, and medical payments not to
exceed those incurred in the first two weeks! 1 9 As time went on
and business prospered, it became clear in Massachusetts that
insurance companies could support (1) a new maximum weekly
compensation payment of $70, plus $6 for the wife and each child
under eighteen and (2) no limit of the amount and duration of
payments for the relatively few who become totally and perma-
nently disabled each year, and (3) no limit of time and amount
for medical payments related to work injuries. By 1970, the
legislators gradually raised the payments to these limits. The
federal government and some states are now paying more than the
"ch" state of Massachusetts.120
One of the important by-products of the author's lectures in
over 40 countries to date'12 is that he learned of legislative pro-
visions helpful to workers, provisions which the reading of books
alone would not have disclosed. Most of us in the field of work-
men's compensation at first tend to take for granted that our local
act is representative of workmen's compensation acts in general.
What we do locally is what should be done. We have listened
for years to administrators (at the IAIABC annual meetings)
extol their local act as the "best" in the United States, or even
in the entire world, without the speakers really knowing what
the other acts provide. A few of their provisions may be the
"best," but an attempt by a leading federal labor official to create
a Model Act 22 so that the better provisions might be adopted in
the various states, was thwarted by insurance companies and
others who opposed the specific "Model Act" for its alleged
increased costs, or on various other grounds.
19 Act of 1911, ch. 751, §§5 & 10, [1911] Mass. Laws 998.
120 See Horovitz, Background and Experiences with Workmens Compensation
Lectures Around the World, 5 ABC Nxwsrrrxa- 6 n. 23 (1968).
121 Id. at 4-7.
122 Address by Undersecretary of Labor Larson, Industrial Hygiene Founda-
tion 20th Annual Meeting, Nov. 17, 1955.
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However, as a result of experience with their own defective
acts or because of learning of better provisions elsewhere, some
legislators have made many legislative changes. Some of the more
important changes are included in the following sections:
1. Omitting the words "By Accident"
In the early days, many administrators and courts felt that no
worker could get compensation unless he had "an accident." An
accident meant a slip, fall, a blow from an object, or any unex-
pected exterior event. If a man lifted many 100 pound bags of
material daily, this was part of his job, and if he suffered a disc
injury doing his usual work in the usual way without a slip or a
fall, there was "no accident" and hence no recovery. 12
3
Courts have rendered hundreds of decisions on this point,
some concluding, as did the English courts, that as the worker
did not expect the result, as to him the injury was by accident.
124
The majority of American Courts now follow this view, though
many still struggle to make liberal "exceptions" for some types of
cases, and deny compensation to a worker who received a back
strain or a disc injury doing his usual work in his usual way with
no slip or twist.
125
Therefore, in some jurisdictions, 26 the legislators passed legis-
lation dropping or not using the words "by accident." As a result,
work injuries from lifting or exertion doing the normal work in the
usual way are now compensable in those jurisdictions. Even with
the words "by accident" still in the Acts, the aggravation or
hastening of underlying conditions by ordinary work is now
compensable nearly world-wide.2
2. Legislative Changes: "Arising Out of" or "In the Course
of" the Employment
Most acts, world-wide, require the injury to both (1) arise
123 E.g., Nicholson v. Central Crated Box Co., 340 Mich. 232, 65 N.W.2d 706
(1954), overruled by Sheppard v. Michigan Nat'l Bank, 348 Mich. 577, 83
N.W.2d 614 (1957). For a complete discussion of the problem, see Horovitz, 19
NACCA L.J. 34 (1957).
124 See Horovitz, supra note 123 at 36.
125 Id.
126 E.g., California, Iowa, Massachusetts, Minnesota and Rhode Island. See
Olsen v. State Indus. Accident Comm'n, 222 Ore. 407, 352 P.2d 1096 (1960); 19
NACCA L.J. 43 (1957) (list of statutes); Horovitz, supra note 3 at 15 n 59
Bisenfeld, Contemporary Trends in Compensation for Industrial Accidents Here and
Abroad, 42 CAsim. L. REv. 531, 546 n. 99 (1954).
12 7 See Clover, Clayton & Co., Ltd. v. Hughes, (1910] A.C. 242; Fenton v.
Thorley, [1903] A.C. 443; Mills, supra note 87 at 94.
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out of, and (2) in the course of, the work. While these words
are not used verbatim everywhere abroad, similar language is
used which the courts interpret to mean that there must be a
work-relationship and the injury must occur generally during
working hours. 28 Many thousands of cases have arisen world-
wide to try to define these words. Even a few attempts to spell
out their meaning legislatively has not halted the ever rising
number of cases trying to construe the old wording or the new
wording.
In England as long ago as 1916, Lord Wrenbury said in
exasperation:
A few and seemingly simple words 'arising out of and in the
course of the employment,: have been the fruitful (or fruit-
less) source of a mass of decisions turning upon nice dis-
tinctions and supported by refinements so subtle as to leave the
mind of the reader in a maze of confusion. From their number
counsel can in most cases cite what seems to be an authority
for resolving in his favor, on whichever side he may be, the
question in dispute.129
Mr. Justice Sutherland, speaking for the Supreme Court of
the United States in 1923, admitted that "no formula could be
laid down which would automatically solve every case," and in
1947 the Supreme Court added that the words "arising out of'
and "in the course of' are "deceptively simple and litigiously
prolific."1
0
In Australia and elsewhere many felt that one of the ways to
reduce litigation and do justice to the injured worker was to
substitute the word "or" for the word "and," i.e., arising out of or
in the course of employment. In short, if the injury happened on
the premises during working hours or in any way while "in the
course of' the employment, it would be unnecessary to decide if
there was a causal relation to the work to meet the "out of'
requirement. "In the course of" without "out of' was deemed
enough to justify compensation for most cases.' 8 '
128 E.g., LAws or TBE FEDERATIoN OF NGEIA & LAGOs, ch. 22, § 5 (1)
(1958).
129 Herbert v. Samuel Fox & Co., [1916] 1 A.C. 405, 419.
130 See Cudahy Packing Co. v. Parrimore, 263 U.S. 418, 424 (1923) (Suther-
land, J.). See also Cardillo v. Liberty Mut. Ins. Co., 330 U.S. 469, 479 (1947)(Murly, J.).jSee Workers Compensation Act of 1965, S. 5 (1), No. 6419 (Vict., Austl.).
(Continued on next page)
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This at once made compensable, injuries by Acts of God while
on the job, without determining if there was an "increased risk"
or causal relation to the work. Suicide on the premises due to
pain of the injury, and street accidents from risks common to the
public but during working hours, were "in the course of" and
enough to sustain awards. Also made compensable were posi-
tional risks'32 such as being shot on the premises by insane,
drunken or other customers or persons, and to assaults by anyone
while on the job without determining the existence of either
work relationship or willful misconduct. Horseplay and larking
during work, curiosity and deviations, violations of rules and
laws, slips and falls on the level floor whether or not due to
idiopathic diseases but causing injuries by contact with the floor
or other parts of the work place, were no longer a matter for
contest-provided they either (1) occurred "in the course of'
the employment, or (2) arose "out of" the employment.'
33
This substitution of the word "or" reduced to near zero many
types of cases still being contested in the United States and
elsewhere. True, it allows awards in cases where no causal rela-
tion to the work can be shown. But it was felt better to make a
few awards in a few cases where the only relationship to the
work was that the injury or disability happened during working
hours, and thereby avoid the endless litigation required when
(Footnote continued from preceding page)
Curiously, in the United States, if, for example, the injury was definitely due to
the work, i.e. "out of", but the effect took place at home, the courts will sometimes
overlook the need of "in the course of." See Malone, Some Recent Developments in
the Substantive Law of Workmen's Compensation, 16 VAD. L. B~v. 1039 (1961),
citing Meo v. Commercial Can Corp., 76 N.J. Super. 484, 184 A.2d 891 (1962).
See also Zytkewich v. Ford Motor Co., 340 Mich. 309, 65 N.W.2d 813 (1954)
(compensation granted on fair inference that cyanide lodged in the worker's
fingernails or shoes at work, and that he accidentally ,valowed some of the
cyanide at home, without a discussion of "in the course of").
In New South Wales, there was a struggle to avoid allowing temporal con-
nection ("in the course of") alone, establish workmen's compensation liability,
even though a recent amendment expressly so stated. See C. Mnws, WoRKERs
COMP.NSATION, NEw SoTH W.Lrs (1969) in which it is stated:
Several decades were to elapse before the high court was to declare un-
equivocally that a mere temporal connection between t injury and the
employment sufficed to satisfy this requirement .... The tendency tothink in terms of causation, negligence and similar 
concepts was dispelled
only after a tortous 
line of litigation. 
Id. at 59.
132 See C. Mrr. s, supra note 131. See also Kavanagh v. Commonwealth,1960] Ausl. Argus L. R. 470, 103 Commw. L.R. 
547.
'88 See C. MrrIs, supra note 
13 . C. P. Mills doubts 
whether Australia will
accept merely a temporal connection for horseplay, 
but work-assaults are com-
pensable. See Weston v. Great Boulder Gold 
Mines, Lt., 1965] Astl. L. R. 329,
112 Comnmw. L. . 30.
SYMPOSIUM ON WOBIVxE'S COMPENSATION
both "out of" and "in the course of" must be shown. It was and
is felt better to make a few awards in favor of the workers even
though the injury might not strictly arise "out of," than to engage
over thousands of workers in costly litigation.
134
In some cases, as where a worker suffers a heart attack at
work before he even starts running his machine, and the insurer
could win by showing no work relation, the employee (or in the
case of death, the dependents) will be compensated where the
"Or" phrase is applicable, and those workmen's compensation acts
to this extent become "health" insurance. 85 But the statute is
very valuable in reducing litigation in 9 out of 10 cases which
the injured worker elsewhere has to litigate and try to win by
decision, and amounts to allowing the 10th claimant to win on
the conclusive presumption that an injury either "in the course
of" or "out of" is compensable. And a few jurisdictions in the
United States are now tending in the direction of non-conclusive
presumptions that injuries and deaths "in the course of" are
compensable where there is no substantial evidence to the con-
trary. Massachusetts, for example, provides that if the employee
is physically unable to testify, and there is no substantial evidence
contradicting liability, the injury or death are both "in the course
of" and "out of" the employment.13 6
3. Amount of Payments
Workmen's compensation payments are "in part" intended to
replace lost wages and to provide "subsistence." Unfortunately,
many states still hold that once the wage is determined and the
amount of compensation is set, there can be no increases in pay-
ments thereafter. For example, if the wage in 1960 (when
injured) was $60, and the workmen's compensation was based on
34 U.S. BuxAu OF LABoR STANDAms, DEP'T OF LABOR, BuLL. No. 254,
IAIABC ANNUAL CoNvENnON 104 (1963).
135 See Honovrrz at 73. In the United States, even though a few states by
statute omit the words "out of" and require only "in the course of," some of the
courts in those states have read in the need of a casual relation. Hoaovrrz at 154
n.1.
136 Mass. Stat. § 7, ch. 380 (1947) (presumption statute). See Marra Bros.
v. Cardillo, 154 F.2d 357 (3rd Cir. 1946); Longshoreman and Harbor Workers
Compensation Act, 33 U.S.C. 3901 (1914) (originally enacted Mar. 4, 1927,
ch. 509, § 20, 44 Stat. 1436); N.Y. WoRammN's COMPENSATION LAW § 21 (McKin-
ney 1965). Compare Goddu's Case, 323 Mass. 397, 82 N.E.2d 323 (1948) with
Stepner's Case, 328 Mass. 230, 103 N.E.2d 227 (1952).
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two-thirds of that wage but "not exceeding $30 weekly," the
injured worker obtains only $30-one half, and not two thirds, of
$60 (which should amount to $40). Even if he is a quadraplegic
as a result of the injury, that $30 is the maximum he will obtain
for life in most states; even though, had he remained at work
his wages by 1970 would have been $105. Under the 1970
Massachusetts statute for example, he would obtain, in addition
to two-thirds of $105 ($70), $6 for each of 3 children under
eighteen and for his wife, or a total of $94. But the increase is
not retroactive. This freezing of wages and lack of recognition
that in 1970 he pays 1970 prices for groceries and clothes and
housing is one of the great drawbacks under most workmens
compensation acts.3 7
Similarly, in most states it is difficult to convince the legislators
to raise the maximum weekly payments year after year as the
cost of living goes up. Despite the legislative efforts of labor
unions and others, weekly payments in the United States and
elsewhere are usually below the poverty level.
The aim of most acts to give the worker "subsistence" pay-
ments, enough to live like an ordinary human being but not in
comfort or ease, is thwarted in most jurisdictions. Even in foreign
jurisdictions where the cost of living may be lower, "starvation"
worlanen's compensation payments are not uncommon. Hence
there is a drive by organizations like the American Trial Lawyers
Association to have workmen's compensation considered as in
England,188 i.e., only as a basic relief, and in addition allowing
the injured worker to sue the employer at common law whenever
negligence or violations of safety statutes play a part in the injury.
Also to help victims of industrial accidents, some union contracts
often require the employer to supplement workmen's compensa-
tion payments.3 9
137 See note 142, infra. This is not true in Canada where the increase in
minimum compensation to disabled workmen applies no matter when the man
was injured.
138 There has been some effort by Arthur J. Altmeyer and the author to allow
a tort remedy in addition to workmen's compensation. See H. Sosmns, WoRaNiE's
COUPENSATION: PREVENTION, INsURANCE, AND REEHBILITATION OF OCCUPATIONAL
DisABnxrY 191-92 (1954). See also Horovitz, Book Review, TORONTO L.J. 123
(1957).
13 9 Why should workers have to resort to additional schemes when "a fully
adequate workmen's compensation program would not cost more than 1.5% of
the payroll dollars." Address by Pres. Stanley, West Virginia Labor Federation
AFL-CIO, at IAIABC Annual Convention, 1943.
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Some relief under workmen's compensation acts is now in
effect in a few states by (1) statutes which automatically increase
the weekly payments each year (for only those who are injured
after the increase takes effect) by using as an escalator clause
the rising average state-wide payroll figures,140 and (2) by
devices which increase payments for partial compensation to
seriously injured workers still collecting weekly compensation,
when proof is made that they would be receiving a higher wage
if working in that later year were he not injured, or by ignoring
post-injury wages.-" Everything considered, the poverty pay-
ments throughout the United States and most of the world remain
a blot on the face of workmen's compensation acts. 42
But it has also helped many of the workers who receive spe-
cific injuries143 (like loss of use of arms, legs, eyesight, bodily
functions or disfigurement) by allowing a payment additional to
weekly payments, and not in lieu thereof, 44 for such losses. For
paraplegics and quadraplegics these additional "bonus" payments
are $25 weekly for each such loss and can amount to over $25,000,
and can be granted "in bullc"-thus permitting some to support
their families for a time, despite the poverty level due to low
wages at the time of injury or due to the rising cost of living,
with no increase in weekly payments.'45
3
4 0 The slowly developing trend toward a "flexible maximum" weekly benefit
has recently gained some ground, as exemplified by three states adding provisions
that make it possible to adjust the maximum weekly benefits in accordance with
the changes in state wide average weekly wages. See Johnson, How Workmen's
Compensation Laws Changed During 1969, 93 MoNaersy LABoR REv. 57 (1970).
141 See 2 IusoN at §57.21 in which it is maintained that most states ignore
actual post-injury wages as an unreliable basis for estimating capacity to work
due to the folowing factors: (1) increase in general wage levels since the time
of the accident; (2) claimant's greater maturity or training; (3) longer hours
worked by the claimant after the accident; (4) payment of wages disproportionate
to capacity out of sympathy to the claimant; and (5) the temporary and unpre-
dictable character of post-injury earnings. Accord, Horovitz, supra note 3. See
also Carignan v. Winthrop Spinning Co., 95 N.H. 333, 63 A.2d 241 (1949).
3.
4 2 Casieri's Case, 286 Mass. 50, 190 N.E. 118 (1934). See U.S. BUPXAu OF
LABOR STANDAimS, U.S. DEr'T oF LABOR, Btrri. No. -, WORKMEN'S COMPEN-
SATON As IT AX'PLIEs'mn ra- UNrr=n STATmES 197 (1966) in which it is stated:
Another serious shortcoming is the lack of provisions whereby benefits in
old cases are adjusted periodically to meet the rising cost of living. This
lack has caused untold hardship on those who are totally disabled or upon
the dependents of deceased workers. Id. at 204.
143 See Katz & Wirpel, Workmen's Compensation 1910-1952: Are Present
Benefits Adequate?, 4 LAB oR L.J. 167 (1953) reprinted in 1953 INS. L.J. 164.
See also Horovitz, supra note 3.
144 MAss. GEN. LAws Ch. 152, §36 (1932). See L. Loc=E, WorEmmN's CoM-
PEN AToN §345 at 413 (1968).
145L LocxE, supra note 144 at 414. Bulk payments are not lump sums or
settlements, and are in addition to weekly payments in Massachusetts.
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4. Legislative Use of Three Types of Coverage
Until the day comes when all disability, however incurred,
will be followed by payment from government, private insurance
or otherwise, there will be a struggle by seriously injured workers
with work-caused or work-related injuries to obtain subsistence
payments for the whole period of disability by way of workmen's
compensation payments. This struggle is going on in the 117
countries146 which today have workmen's compensation pro-
grams, with many of them having additional programs for some
or all of the following: (1) old age, invalidity and death, (2)
sickness and maternity, (3) unemployment, and (4) family allow-
ances.
1 47
As many billions of dollars'14 are involved in payments under
workmen's compensation, and as private insurers feel they can
handle claims under some of these programs more efficiently
than state funds, etc., controversy has been the result for over
one-half a century. As far as the workmen's compensation pro-
grams are concerned, there are now three methods mainly in
use:
(1) Private Insurance, the most common (and the largest)
type of coverage in the United States, is the use of private insurers
who make the payments directly to the workers, subject to super-
vision by administrative tribunals and the courts;'49
(2) State Funds or Social Security Funds embrace situations
where the legislators authorize the creation of a state insurance
company, which is either exclusive 58 (the only one selling work-
men's compensation insurance) or competitive,151 soliciting this
type of insurance in competition with private insurers. In many
foreign countries there is a Social Security fund, and it collects
the premiums and acts like a "state fund" and is usually exclusive.
146 A total of 117 countries have some form of workmen's compensation law.
See Horovitz, supra note 3.
147 See note 146 supra.
148 In the United States alone, employers pay out over three billion dollars for
workmen's compensation premiums, apart from other forms of insurance. See note
202, infra.
149 See note 146, supra and note 198, infra.
3
50 For an early discussion of state funds, see U.S. DEP'T OF LABOR, BuLL. No.
28, MEETIG OF IAIABC 10 (1938); Honovrrz at 394. For the Chinese Work-
men's Compensation Law in Chiang Kai Shek's time before the old government was
driven to Taipei, see Pound, Memorandum as to Chinese Workmens Compensa-
tion Law, 2 NACCA L.J. 78 (1948).
151 Competitive state funds exist in eleven states in this country. See HoRovrrz
at 396 n. 8.
[Vol. 59
SYMPOSnIM ON WORNIMe'S COMPENSATION
(3) Self-insurance coverage is common. Under such cover-
age the employer pays his injured workers directly, at the same
rate and under the same statute as the private or state fund
insurer. To make sure self-insurers will be financially sound and
will be able to make the payments, many states or nations,
especially in the United States, require sufficient safeguards like
bonds or re-insurance. Which one of the three methods of cover-
age is better for injured workers will continually be a matter of
dispute, and many books and articles have been written on the
subject.153 Germany, which started workmen's compensation pro-
grams, originally chose what amounts to an exclusive fund method
(employers' group self-insurance). England, however, preferred
the private insurer and the capitalistic system; but in 1946
abolished all private insurers from the workmen's compensation
field and placed this type of insurance under the state as part of
their Social Security system.
154
"About 70 countries, or three-fifths of those having such pro-
grams for work-injury, now maintain a central public fund that
may either be an integral part of the general insurance program
or separate from it. All employers who are subject to the work-
injury programs in these countries are obliged to pay contribu-
tions or premiums to this public carrier which in turn pays the
benefits due. These programs may thus be described as social
insurance programs, or in any case, as programs under which
insurance with a public carrier is compulsory. More than a dozen
countries have converted their programs to this type of arrange-
ment from reliance on private insurers during the last few
years."
155
From the point of view of the employer, who is interested in
lower rates, the probability is that in most cases the cheaper
insurance is self-insurance, buttressed by re-insurance or state
funds which theoretically are not supposed to make a "profit."
152 See HORovrrz at 395 n. 4. For a complete discussion of self insurance in
1940 see U.S. DEP'T OF LABOR, BuLL. No. 46, DESMABILrrY OF SELF-INsURANCE
UNDER WOamBEN's SysTEms 120 (1940).
153 See notes 149-152, supra and notes 198-201, infra.
154 England changed from private insurance to what can be described as an
exclusive state fund. See National Insurance (Industrial Injuries) Act, 9 & 10 Geo.
6, c. 62 (1946). See also Mickelthwaite, Industrial Injury Benefits, 37 MED.-LEGAL
J. 172 (1969); Larson, The Myth of Administrative Generosity: A Lesson from
British Experience, 40 A.B.A.J. 195 (1954).
155 See note 146 supra.
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From the point of view of private insurers, the use of state funds
or social security funds is an abomination, and socialistic; and
insurers can cite cases where the social security funds were
misused and little or nothing was left to pay injured workers
because of the commingling or misuse of the funds.- 6 From the
point of view of the injured worker, the system that pays him the
highest weekly and medical payments and other benefits, the
system that really pays subsistence and not poverty benefits, is
the one he prefers.
The seriously injured worker would, for example, rather have
the Massachusetts system, which is largely private insurance (with
some self-insurers), and get $70 weekly and additional payments
of $6 each for his wife and children under eighteen, with
unlimited medical provisions and payments for life, than be under
a state fund elsewhere which pays only $50 weekly and limits
medical and over-all payments, even though the state fund may
litigate fewer cases and charge the employer lower premiums.
In some states, state funds have convinced legislators to keep
down weekly and medical payments, and in other states, the
private insurers' lobbies have been effective in doing likewise.
Unless many private insurers change their lobbying tactics and
their litigious approach to many serious cases, they may lose out
in the United States as they have lost in England. From actual
experience by the author in over 5,000 cases tried on behalf of
employees, mainly in Massachusetts, he feels that many of the
private insurers live up to the spirit of the workmen's compensa-
tion acts, make prompt payments and litigate a small fraction
of their cases; while others are so litigious and oppose all bills
in the legislature intended to help injured workers that their
abolition and change to state funds (or merger into Social Security,
or federalization, or establishment of federal standards for state
workmen's compensation acts)iS7 is not inconceivable as a future
156 During my South American lecture tour, most of the countries visited
used the Social Security vehicle for coverage of workmen's compensation cases.
In a few there were "dark hints" from opponents of the system that Social Security
officials had used a great deal of the funds collected for housing for the poor and
others, or for other schemes, and consequently would "go broke." It has not yet
happened; and few U.S. private insurers in the past have "gone broke" and paid
only part of their workmen's compensation claims. In Massachusetts because of
strict laws, this has happened rarely; but the author had to take a small percentage
from some clients many years ago when two small insurers "went broke."
157 See S. 1106, 91st Cong., 1st Sess. (1969) (a bill to establish a national
(Continued on next page)
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change. And we are not too far away to learn from countries
which rely completely on the Social Security type of insurance,
e.g., most of the South and Central American countries, and
nearly all the Canadian provinces. Insurance companies and
others can complain properly that while some provinces in the
Canadian system are excellent on rehabilitation, they deny
workers the right to appeal even on questions of law, and workers
are subject to administrative absolutism,15 as were (until re-
cently) over 2 million federal employees in the United States. 59
In short, it is not the type of insurance vehicle which counts,
but the actual provisions found in the workmen's compensation
act, the amount paid, and whether those who are supposed to pay
live up to the spirit of their acts or engage in unnecessary liti-
gation.
III. TEACHING TBENns-LocAL AND Wonu, WinE
Whatever may be said of our fifty states, no administrative
absolutism exists. Injured workers may employ attorneys to
represent them at all stages of their cases-before the insurers or
state funds, at hearings in administrative tribunals, in courts of
original jurisdiction,"'0 on appeal to the intermediate and highest
courts, and by permission (certiorari) to the United States Su-
preme Court on important federal issues. 161
The law schools have finally begun to recognize the importance
(Footnote continued from preceding page)
commission on workmen's compensation laws); TkTAL MAcAZnE, Oct.-Nov.
1968, at 44.
158 For a long time in the U.S., we have had "administrative absolutism" for
injured federal employees. See Hoaovrrz at 388 n. 12, 394 n. 28.
159 Frfederal employees, a bill was passed granting hearings on appeals
for cases arising thereafter. 5 U.S.G.S. 8124 (1966). The author, as one of the main
speakers in behl of injured workers, requested the right of a hearing before an
impartial administrator whenever the federal compensation authorities deny the
injured worker's claim for workmen's compensation payments.
160 Hoaovrrz at 290-92.
101 Following the author's argument before the Supreme Court in Bountiful
Brick Co. v. Giles, 276 U.S. 154 (1928) in which he decried the right of insurers
to take every compensation case they wished to the nation's highest court by simply
claiming a "federal question," a new rule was issued under which appeal to the
Supreme Court were by certiorari only.
162 See ASS'N OF Am. LAw ScHooLs, DmECrORY OF L&W TEAcrEms 711-12
(1969) (46 workmen's compensation teachers listed); U.S. DEP'T OF LABOR, BULL.
No. 195, TEAcHNG WORKMN'S COMPENSATION LAw m LAw ScHooLs 130 (1957).
See also Small, Book Review, 3 OKrA. L. REV. 370 (1950) in which it is stated
(Continued on next page)
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of the subject of workmen's compensation, and about one-third16 2
provide courses to teach the subject. Unfortunately, however,
this is not the world-wide trend, as many foreign law schools
have no courses on workmen's compensation.163 In the 1920's,
few recognized the need of providing workers with skilled
assistance. It was thought that the administrator would take care
of the injured employee and obviate the need of his going to a
lawyer.164 Only recently have some law schools undertaken to
teach courses needed to aid a similar group of poor or under-
privileged citizens and inhabitants-courses in civil rights, con-
sumers' rights, urban renewal, etc.
Tax law, corporation law, and any law affecting the pocket-
books of the vested interest have long been taught-and properly
so. In the United States, the teaching of workmen's compensation
law to provide skilled lawyers for both sides is now receiving
recognition, and many courts have long urged the need of lawyers
for injured workers, while the United States Supreme Court
has held that unions could employ lawyers to help their members
in workmen's compensation cases. 1 5
Forty-eight years ago, the author was the only lawyer in
Massachusetts who regularly represented injured workers. Today,
the American Trial Lawyers Association has about 2,000 out of
their 25,000 members who regularly or part-time represent
injured workers. And to the credit of our American courts, its
decisions in recent years have "given hope to those who desire to
improve the lot of industry's casualties-the injured workers."' 66
(Footnote continued from preceding page)
that "[t]he law schools are no less guilty of oversight. They continue to reserve a
large space in their curricula for the teaching of torts, but overlook the lowly
compensation segment."
In England there are few places where workmen's compensation law is
taught, and since the 1946 change to an administrative board, few lawyers are
interested. See Mickelthwaite supra note 154.
163 While lecturing in Japan, I suggested that the law school teach workmen's
compensation; and a faculty member insisted that this was unnecessary since em-
ployees always win their cases. When I pointed out that I had listened to many
appeals the day before and all were by losing employees opposed in each case by
two skillful "state fund lawyers," I unfortunately caused a near riot. See 5 ABC
NEwsLrE 1, 5 (1968).
164 See Bear, Survey of the Legal Profession-Workmens Compensation and
the Lawyer, 51 COLUM. L. REv. 965 (1951).
165 United Mine Workers of America, Dist. 12 v. Illinois State Bar Ass'n, 389
U.S. 217 (1967).166 Horovitz, supra note 3 at 100.
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IV. RESEARCH MATERIAs-LOCAL AND WORLD-WIDE
The materials to help courts, lawyers, and all others interested
in the subject of workmen's compensation, are finally available on
a world-wide basis.
A. Law Libraries-Harvard, Library of Congress, and Others
Most countries have had general libraries for years. In fact,
libraries go back many centuries. The development of law libraries
began with the creation of law schools, and if a school taught 50
subjects, books on each of these subjects eventually became
available. The Harvard, Yale, Michigan and Columbia Law
Schools, among others, established substantial law libraries. The
Harvard Law Library now contains over one million books,
counting all law subjects. The Library of Congress is even larger
in the overall number of books.
But the subject of workmen's compensation was considered
only of secondary importance, and until recently, no one at-
tempted to create a specialized world-wide library on that sub-
ject.
The average general city or country library contains very few
books on workmen's compensation law. The books and pamphlets
on the law of their own jurisdiction is usually all they own-and a
search will show they usually possess less than two dozen books
on this subject. Even the local law libraries will have only their
state reports, covering all subjects (and by search, one can find
several workmen's compensation cases in each volume of the law
reports), and usually less than one hundred workmen's compen-
sation books and pamphlets. Workmen's compensation texts are
few-there are only 3 nation-wide167 texts in current use in the
United States. There rarely is to be found sister-state texts,
although there are available over a dozen state-wide texts168 and
thousands of articles.
167 See Horovrz; LAnsON; W. ScHN=ER, SCaNmEo's WoaxmEN's COM-
PENSATION (1941). See also Horovitz, supra note 3.
168 E.g., M. Bovvrmn, WORKMEN'S COMPENSATION PRACTICE IN NEw Sourr
WALES (1966); W. HANNA, THE WouvMN'S COMPENSATION LAws OF CALIFORNIA
(1968); L. Lo=, 29 MASSACauSTrS PIAcricE: Woimjmu's COMPENSATION
1968); W. MALONE, LoUIsIANA WOPMEN'S COMPENSATION LAW AND PRACTICE
1951); W. MALONE AN L. PLANT, WoRKMEN'S COMPENSATION CASES AND
(Continued on next page)
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The Harvard Law School Library catalogue now records less
than 9 00 169 books and pamphlets (or articles) devoted solely to
workmen's compensation, and the large Columbia Law School
catalogue 17 records less than 700 workmen's compensation books
and pamphlets. The Library of Congress catalogue has less than
1,600171 references to worlanen's compensation writings.
Most of the judges having an opinion to write use their local
law library containing the usual books of their own jurisdiction
and possibly the 3 United States general text books devoted solely
to workmen's compensation law, and are often too busy to find
out how the judges of other states-and especially of other nations
-have solved a similar problem. If the point in issue has been
covered by a previous local opinion, sometimes only a short,
so-called Rescript comes down and that ends the matter.
Innovation is rare-and yet the greatest decisions in the field
of workmen's compensation are those which have re-reviewed the
subject, examined the thinking of other courts, and opened new
paths of judicial decision in order to help the long-neglected
injured worker. Old, narrow decisions barring recovery often
need reversals.
B. The Horovitz Workmen's Compensation Library
On May 9, 1970 there was dedicated near the Harvard Law
School in Cambridge, the Horovitz Workmen's Compensation
Library. "Now comprising more than 3,600 volumes and reports
the library offers complete information on law and procedures
in all 50 states as well as virtually every nation in the free
world."1 2 It is by far the "world's largest library devoted
(Footnote continued from preceding page)
MAa u ALs (1963); C. MaixS, Woamm's COMPENSATION, NEw SotrrH WAIrEs
(1969); B. SMALL, WoBEMEN's COMPENSATION LAWS OF INDIANA (1950); R.
WILuIAMs, ALABAMA'S WOMMNS COMPENSATION (1962); J. YoUNG, WoaM" _r's
COMPENSATiON LAWS OF OH1o (1963).
169 But the catalogue has another 1000 cards under "Employer's Liability,"
many of which are really on the subject of Workmens Compensation.
170 See COLUMBIA UNIV., DicIONA Y CATALOG OF THE COLUMBIA UNIVER-
srrY LAw LIBRARY (1969).
171 As in the case of the Harvard Law Library, there are another 1000 cards
under "Employer's Liability," some of which are on the subject of Workmen's
Compensation.
172 See Workmen's Compensation Law Library Dedicated, 5 ABC NEwsL-r
8 (1970). Among the speakers were Harry W. Dal of Iowa, editor of the ABC
Newsletter; Justice Jacob Spiegel of the Massachusetts Supreme Judicial Court;
and Donald L. Ream and James A. Broderick of the U.S. Dep't of Labor.
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exclusively to Workmen's Compensation Law." It is located
(together with the late Dean Pound's personal library of 8,400
books) in the Roscoe Pound-American Trial Lawyers Research
Center, and is a public charity open to all interested in the sub-
ject of workmen's compensation. It was from the books and
pamphlets now located in this library that most of this article
was written.
Workmen's compensation law, we hope, has "come of age".
C. Law Journals and Law Reviews
The subject of workmen's compensation, and its improve-
ments, owe much to the law journals and law reviews world-wide.
In the United States, these periodicals were among the first to
perceive the growing body of socio-economic 173 law involved in
workmen's compensation. They were intrigued that human rights
were involved, even though at the start small amounts of money
(for injured workers) were in issue.
Students universally are our hope for the future-and this
is especially true of law students. Their periodicals began
soliciting articles (as usual, without pay, as is proper) for their
forthcoming issues, and some even devoted whole issues to it-
for example, the Nebraska Law Review,174 the Vanderbilt Law
Review, 175 the Rocky Mountain Law Review,176 and now the
Kentucky Law Journal. Still a leader in the field of workmen's
compensation is the NACCA Law Journal (now the American
Trial Lawyers Journal) with 33 bound volumes to date-the most
cited law journal in the world on workmen's compensation
matters.
77
The research materials are now at hand, and it is to be hoped
that judges, lawyers, students and researchers will use these
materials to help injured workers, and if death ensues, their
173 See M. SETHNA, LAw AND MonAIrAry (1969) in which workmen's com-
pansation law is classified under Socio-Economic Welfare.
Law is meant to help the economic and social welfare of the people.
For example, laws relating to ... compensation to workmen, laws relating
to payment of wages, and the like, help to bring about a harmonious
relation between the employer and his employees. Id. at 26.
174 See 41 NFB. L. REv. 1-183 (1961).
175 See 16 V Ni. L. REv. 1021-1183 (1963).
176 See 31 RocKn MT. L. REv. 397-508 (1959).
177 See 34 MINN. L. REV. 287 (1950) in which it is stated: "This Journal...
fills a distinct gap in legal literature." Id.
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dependents, just as they use other books to assist in tax, corpora-
tion and other, more financially remunerative, legal matters. And
it is further hoped that assistance in workmen's compensation
cases will be given by existing bar associations.
V. BAR AssociAo s
Ever since Dean Roscoe Pound 17 took the American Bar
Association to task for the lawyers' low standing with the public,
lawyers have sought to remedy the evils of which he spoke.
A. Legal Aid Societies and the Lawyers Reference Service
Recognizing that the poor must have equal representation
before the law, the idea of Legal Aid Societies in large and
small cities was pushed ahead by the late Reginald Heber
Smith.'7 9 The ABA now has a committee to help in the con-
tinuation of such work.
Originally, in Massachusetts, the only consistent representa-
tion for the injured worker under the Massachusetts Workmen's
Compensation Act was worked out by the Boston Legal Aid
Society. 80 The author, after some experience with an insurance
company, took over the handling of the workmen's compensation
applicants as attorney for the Boston Legal Aid Society. He
created a workmen's compensation department, went to other
legal aid societies spreading the gospel of having at least one
legal aid worker handle such cases (and thereby become expert
in these cases, as was being done by insurers), and urged the
members of the IAIABC' 81 to make use of legal aid societies-
and if none existed in their locality, to send such cases to the
Boston Legal Aid Society as the central body. Taking the author
178 The first shocking pronouncement of the difficulties within the field of legal
justice came in 1906 when Roscoe Pound addressed the American Bar Association
on "The Causes of Popular Dissatisfaction with the Administration of Justice."
See Address by Roscoe Pound, American Bar Association (1906).
179 See R. SMITH AND J. BRADBURY, U.S. BUREAU OF LABOR STATISTICS, U.S.
DEP'T OF LABOR, BULL. No. 607, GnowTr OF LEGAL Am WoRK IN = UNrTn
STATES (1936). See also Schoepfer, Memorial to Reginald Heber Smith, 1889-1966, 11 BOSTON BAR J. 14 (19--). ^. ..
180 See R. Smrr and J. BRADBURY, supra note 179. See also Address by
Samuel B. Horovitz, IAIABC Annual Meeting, Sept. 27, 1927 printed in U.S.
BUREAU OF LABOR STATISTICS, DEP'T OF LABOR, BULL. No. 456, PROCEEDINGS OF
TEFOURTErr ANNUAL MEETING OF THE IAIABC (1927).
181 See supra note 180.
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at his word, the Utah commission sent a case about to come up
in the Supreme Court of the United States. This was the author's
first legal aid workmen's compensation case in the United States
Supreme Court-and as fortune had it, the Utah widow won1182
At that time lawyers generally shunned workmen's compensa-
tion cases, not only in Massachusetts, but in nearly all of the
states. The acts gave the administrators the right to set the fees,
and in some states 5% of the recovery was considered a "fair"
fee.8 3 In Massachusetts the fee was set at 5% or $25 maximum,
whichever was less, no matter how many days a lawyer spent on
the case! For that reason most lawyers sent their cases to the
Boston Legal Aid Society-and for that reason also, the author,
assisted by young trainees, tried about 500 cases a year for 10
years. No matter how inept one was at the start, one learned with
such specialization and repetition of cases.
When the fees in Massachusetts finally reached 20% of the
recovery and the amounts awarded increased (by new legisla-
tion), there was no longer any need for the Legal Aid Society to
have a workmen's compensation department. Cases were sent to
prior attorneys in that department or to local bar associations,
which sent them out to specialists on their rolls by the rotation
method (under what is now named in Massachusetts the Lawyers
Reference Service).
Since the Massachusetts Supreme Judicial Court has stated
that taking workmen's compensation cases on a contingent fee
basis is proper, Massachusetts' injured workers now have a wide
selection of expert attorneys to handle their cases. As in nearly
every instance the injured workers who seek an attorney have
been denied compensation by the insurance company, they know
that whatever they obtain is due largely to the efforts of their
attorney. The great majority of workers do not mind keeping
80% and giving the lawyer his 20%, and are grateful that so
182 Bountiful Brick Co. v. Giles, 276 U.S. 154 (1928). See Horovitz, supra
note 3.
183 When the author first represented injured workers, the Massachusetts
Industrial Board considered 5% a fair fee. In various stages this has been increased
to 20%. Legal fees, like the cost-of-living have grown larger nationwide; and now
many able lawyers are specializing in worlmen's compensation cases. See Horovitz
at 372. See generally 2 LARsON at §83.10; 4 NACCA L.J. 100-07 (1949) review-
ing Thatcher v. Industrial Comm'n, 115 Utah 568, 207 P.2d 178 (1949) (5% fee
solow justice required it be set aside).
1970]
KENTucKY LAw JoumA[
many able lawyers are ready to help them "beat City Hall"-
that "in America the poor man can fight the system and obtain
justice".
B. American Trial Lawyers-Workmen's Compensation Section
Back in 1946, eleven lawyers, most of them experts in work-
men's compensation, banded themselves together in Portland,
Oregon, in a new small bar association called the National As-
sociation of Claimants' Compensation Attorneys (NACCA). The
founders were Benjamin Marcus18 4 of Michigan and the author
of this article. One of the purposes was to learn from each other
and thus do a better job for the injured worker. The hope was
eventually to have 96 lawyers-two for each of the then 48 states
-and to meet annually at the same time as the IAIABC, and thus
also learn from these "top" administrators.
From eleven, NACCA (now the American Trial Lawyers As-
sociation) has grown to 25,000 trial lawyers. The growth was
due mainly (1) to the need for representation of the usually
impecunious injured worker (he could not afford to pay for legal
services in advance, and had to rely on the contingent fee system,
and wanted a lawyer as skilled as the insurance representative),
and (2) to the fact that NACCA members decided to help injured
"persons" (not necessarily "employees"), whether injured on a
ship, airplane, or railroad, or in a vehicle on land. In seeking to
widen its help to all persons suffering personal injury, Melvin M.
Belli argued, "It is not just as bad for a needy man to lose his leg
in a taxi as in a workshop."1 5 The NACCA members voted to
include all injured persons, and the name of the bar association
was later properly changed to its present name, The American
Trial Lawyers.""6 The need for such an organization is attested
by the fact that from the eleven original lawyers it has now grown
to 25,000-the largest trial bar in the world exclusively devoted
to helping injured human beings-and still growing. Only re-
cently it dedicated its new, beautiful headquarters in Cambridge,
Massachusetts, following an earlier corner stone laying ceremony
184 See Marcus, Advocating the Rights of the Injured, 61 MicH. L. REV. 921
(1963); Address by Benjamin Marcus, IAIABC Annual Meeting, Sept. 30, 1959.
185 Belli is recognized as one of the world's ablest trial attorneys. A prolific
writer he has appeared as trial attorney in several countries, and is known in the
UniteA States for both his personal injury and criminal cases.
186 See Marcus, supra note 184.
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in which the then Chief Justice Earl Warren1 7 of the United
States Supreme Court was the principal speaker. The head-
quarters' name-the Roscoe Pound Research Center-honored the
world's greatest legal authority of our time, the late Dean Roscoe
Pound of the Harvard Law School.
C. American Bar Association-Section Covering Workmen's Com-
pensation
The American Bar Association, having grown too large to
meet and work in one body, created various sections. One is
named the section on Insurance, Negligence and Workmen's
Compensation Law and issues a booklet called "The Forum."' 8
Originally, the workmen's compensation section was attended
largely by insurance attorneys interested in various aspects of
insurance law, and very little attention was given to workmen's
compensation law so far as it might improve the rights of injured
workers. The insurance viewpoint was repeatedly stressed, de-
spite futile demands by the author many years ago that repre-
sensation be given to both sides. More recently, however, mem-
bers of the American Trial Lawyers Association representing the
injured employee have been allowed to speak at ABA meetings,
and it is to be hoped that some day the powerful voice of the
American Bar Association will be added to that of the American
Trial Lawyers Association in order to advance further the rights
and needs of injured workers and their dependents under work-
men's compensation laws.
D. Local Bar Associations
Some of the local city and state bar associations nation-wide
attempt to improve workmen's compensation law. They have
committees to watch and report on legislation pending in this
field, and their Journals occasionally have articles in the field.
Combined, their voices are felt in legislative halls. In addition, in
3
8 7 His name is on the cornerstone of this new building located at 20 Garden
St., Cambridge, Mass.
18 8 See Goshin, Heart Cases, 5 FoRuM -- (1970) which recommends denying
recovery in two types of heart cases, those due to emotional trauma and con-
tinuous trauma. It also recommends denial of awards unless there is a specific
incident within 24 hours of the alleged exertion. This is an able article, but repre-
sents only the insurer's point of view. The workers' side needs more representation
at the ABA. We note with approval that the Chairman of the section is the able
Louis G. Davidson of Chicago.
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a few states where workmen's compensation litigation is growing
or is already large, lawyers on both sides (insurers and claimants)
have combined in small bar associations of their own, and local
legislative, legal and administrative problems are discussed,
especially on problems of workmen's compensation law. They
help to overcome the "heat" sometimes generated in the trial of
some cases, and remind lawyers on both sides that they are
truly "brothers" in law.
VI. THE IAIABC
Over 50 years ago members of administrative tribunals felt a
need to meet each other, learn from each other, and try to
harmonize and improve the law of workmen's compensation.
They created the International Association of Industrial Ac-
cident Boards and Commissions (IAIABC), and annually pub-
lished the speeches delivered and other matters discussed at their
meetings. These reports are a deep "mine" of valuable informa-
tion for anyone interested in workmen's compensation law-and
whoever does hard and sustained "digging" will be well rewarded.
Some of these volumes have been cited by the Supreme Court of
the United States18 9 and by other courts, researchers and in-
terested persons; and no library on workmen's compensation is
really complete without these forty-seven annual "Bulletins."
In recent years the IAIABC has added an informative ABC
Newsletter 90 which goes to all their member administrators and
associate members. Recent articles of interest to their readers'91
add to their "newsiness," and their columns report what is hap-
pening everywhere to their administrators.
Although known as an "International" association, thus far
only Canadian and Puerto Rican administrators and some from
the Philippines have joined the "fold." With 117 countries having
workmen's compensation laws, it is to be expected that a method
189 See U.S. DEP'T oF LABOR STATisICs, U.S. DEP'T OF LABOR, BULL. No. 577,
WAGES AND Houns oF LABoR IN THE SLAUGnxMniNG AND MEAT PACKING INDUSTRY
119 (1931); Horovitz, Background and Experiences with Workmers Compensation
Around the World, 5 ABC NEwsrLnrrET 4, 6 n.10 (1968). ,
190 The present editor is Harry W. Dahl, Indus. Comm r, State Office Bldg.,
Des Moines, Iowa, 50371.
191 See Horovitz, supra note 189.
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will be found to induce more of them to join at a price within
their ability to pay.
192
No history of the forces helping injured workers in the United
States would be complete without mentioning the work of the
United States Department of Labor. Its Bulletins and pamphlets
9 3
on all phases of workmen's compensation are invaluable to all
persons interested in this subject. They are a researcher's delight.
Some have been cited by the Supreme Court of the United
States'94 as well as by other courts. Their personnel 5 have helped
in improving many workmen's compensation acts. And for de-
cades, they have co-operated with the IAIABC, by printing its
annual Bulletins containing all of the proceedings, including
many outstanding and well-prepared talks on workmen's com-
pensation.9 0
VII. EmPLoYms AND INsURERs-ExPANSION AND DnFicuurrms
Because the cost of the workmen's compensation system falls
largely on the employers, they are usually combined in some type
of employer-oriented organization. They are usually known as
"Associated Industries" or "Chamber of Commerce" or a similar
name.
A. Lobbies
Many maintain lobbyists 97 to keep down the cost of workmen's
compensation insurance by opposing most increases in benefits
192 An unsuccessful effort was made to include Central and South American
administrators.
193The Bureau of Labor Standards of the U.S. Dep't of Labor has issued
innumerable valuable articles, bulletins and pamphlets on all types of workmen's
compensation problems. The author has found these indispensable over the years.
194 E.g., Lawson v. Suwanee Fruit and Steamship Co., 336 U.S. 198 (1949).
The issue in this case was the applicability of the longshore second injury fund
for the loss of a second eye when the first eye was lost non-industrially. The Court
decided that the fair interpretation required this fund to _pay, as the word
"disability" included prior non-industrial disability cases. See also U.S. BTIBEAU OF
LABOR STATISTICS, DEP'T OF LABOR, BuLL. No. 652, OCCUPATIONAL DISEASE LEG-
ISLA'TION IN TME U.S. (1936).
195 The Dep't of Labor has been fortunate in having outstanding personnel,
such as Donald Ream and Charles Sharkey, who have in many ways helped to
improve Workmen's compensation. Mr. Ream assisted in drawing the new Work-
men s Compensation Act in America Samoa.
196 The IAIABC thus far has bound the Bulletins into 12 volumes which are
all contained in the Horovitz Workmen's Compensation Library.
197 E. Joseph D. Sullivan represented the American Mutual Ins. Co. before
the Massachusetts Legislature. See Sullivan, infra note 199.
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for injured workers. Where their strength is great, betterments
by new legislation are minimal, despite the outcry of the union
representatives and the occasional appearances of claimants'
lawyers and others. Where the legislators have been trained in
workmen's compensation law, either in law schools or by liberal
friends, and the union representative and others appearing before
legislative committees are persuasive, improvements have been
made and will continue to be made.
Insurance lobbies exist in nearly every jurisdiction permitting
private or even state fund insurance. Insurers are in business to
make profits-money. Their lobbyists are expected to try to keep
down the raising of benefits, or any procedural changes which
will help the injured worker win his case. By keeping down rates,
their clients or customers (the employers) will also benefit.
The private insurers' greatest fears are (a) their abolition in
favor of state funds or Social Security' 8 taking over the field of
workmen's compensation, and (b) this field of insurance being
turned over to, or having the standards set by, the federal gov-
ernment,'9 9 and (c) that most of the large employers will turn
to self-insurance.00 In Massachusetts the threat posed by bills
by the labor unions to abolish insurers and create an exclusive
state fund201 has led to the enactment of some legislation helpful
to workers. Under such threats the insurers' lobbies occasionally
capitulate.
B. Insurance Profits
However, even in the United States where labor unions are
fairly strong, insurers manage to collect over $3 billion dollars
198 For a discussion of state funds versus private insurance, see 31 Roc-Y MT.
L. REv. 397-508 (1959). See also U.S. BUREAu OF LAB oR STATISTICS, U.S. Dur'T
OF LABoR, BuLL. No. 156, AmmUAL Msrm OF IAIABC 140 (1951).
199 The AFL-CIO has for years urged the enactment of a national workmen's
compensation law. See Sullivan, Will Workmen's Compensation Survive Social
Security Expansion, GREAT.R BOSToN BusnEss MAGAZINE, May, 1962. In Scully,
The Future of Workmen's Compensation, 1959 INs. L.J. 543 it is stated: "I per-
sonally believe it [workmen's compensation] will ultimately be integrated with all
[programs]." In Address by Harry W. Dahl IAIABC Annual Convention, Sept.
14, 1959, the following view toward federalization was expressed: "Workmen s
Compensation is the sole remaining social system that is strictly a state program.
Although it is heading into a storm of controversy it should remain just that, a
state program."
200 See notes 149-57 and 198, supra.
201 Insurance lobbies fought the State Fund bills by the Mass. State Federation
of Labor with great energy, and even sought to have the Supreme Judicial Court
declare such proposed bills unconstitutional. See Opinion of the Justices, 309
Mass. 571, 34 N.E.2d 527 (1941). See also Hoaovrrz at 394-97.
[Vol. 59
SlvipOSIUIM ON WOnIaMe'S COMPENSATION
annually in premiums20 2 and pay out to employees and their
dependents in benefits and for medical treatment about one-half
to sixty percent of the premiums collected. The rest is not profit,
as their overhead for presidents and officers, doctors, lawyers and
employees generally, office space, etc. is large; but what remains
often goes into beautiful, but needed, buildings, etc., as well as
for reserves.
One of the hidden profits is the millions of dollars of interest
0 3
stemming from the premiums-much of which is collected one
year in advance, and from interest on the funds kept in reserve
for losses-none of which is usually shown in their profit and
loss, but adding the hidden interest and cutting down on the
allow them 32 % of the proceeds for overhead and 67 % for
payment of losses (i.e., for injured workers, dependents, and
medical payments). If by chance these "losses" rise to 70%, the
next year the Insurance Commissioner allows increases of 2 %
on premiums. This "loss" is what is known as an "underwriting
loss", but adding the hidden interest and cutting down on the
371 % overhead (exclusive state funds often have only 12%
overhead), there is rarely a year in which insurers in the com-
pensation field do not become stronger financially. And injured
workers want insurers to make "reasonable" profits, so that they
will remain solvent and pay the workmen's compensation due
weekly, or due under awards.
VIII. BENEFrrs AND DEFECTS IN WoRKmmN'S COMPENSATION
A. Medical
In those jurisdictions in which medical benefits are unlimited
both in time and amount, the injured workers' main benefits from
workmen's compensation laws are clearly his medical benefits.
The cost of medical care is sky-rocketing in this country, as well
as in many nations abroad. The paraplegic or badly maimed
worker can no longer save enough money from his labors to
20 2 A generation ago, in 1939, the "take" was at least one-half billion dollars.
See Honovrrz at 397 n. 11. In 1963 the employers paid for workmen's compensa-
tion coverage "the sum of over 2 billion (2,150 million)" which of the amount
insurers paid out "only 63 cents of each dollar reached the injured worker."
U.S. BuREAu OF LABOR STATISTICS, supra note 134 at 132.
203 The fight over accounting for their "interest" and "dividends" has been
one of long standing.
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meet hospital and doctor bills and other medical expenses such
as medicines and prosthetics.
In the United States, these expenses often cause great con-
cern to severely injured workers. And workmen's compensation
insurance, when applicable, fortunately meets the need in the
majority of states. In countries where the government pays
medical bills as part of Social Security or similar national schemes,
that load is taken off the shoulders of workers whether or not the
condition is industrial.
By and large, then, medical benefits under workmen's com-
pensation are the major blessing to injured workers. But in those
states or nations having limited medical benefits covering a
limited period of time or amount of money,204 industry destroys
and charity takes over-an indefensible situation. Such inequities
damage the name of insurers, especially those who oppose the
removal of the medical limits, and may lead eventually to the
abolition of private insurance in favor of state insurance.
B. Financial: Payments for Minor and Major Injuries
For those who receive minor or non-serious injuries which
clear up, for example, in one day or up to three months, most
workmen's compensation acts are a boon to injured workers
because: (1) insurers rarely litigate small medical bills following
a work-related injury, and (2) where the employee returns to
work in a few weeks, it does not pay insurers to litigate clear or
honestly inspired cases, especially when they feel they will lose
or know that litigation would cost more than the amount involved.
Fortunately over 90% of work-injuries are temporary and
relatively inexpensive. 205 An automobile case involving even a
few hundred dollars often requires an attorney for adjustment.
Compensation cases are usually adjusted between insurers and
employees, sometimes with the free help of the administrators
and their staffs, so lawyers are not involved in most workmen's
204 SeeSmedley supra note 202 at 128. "Surely there is no greater injustice
than to force an injured worker to bear a portion of the medical cost of his own
injury." See also Somers, Workmen's Compensation-Unfulfilled Promise, 7 IND.
AN LAB. REL. BEv. 32 (1953).
205 Wherever statistics have been kept they show that most workers are back
to work within 3 months. Those out after one year are a fraction of 1%. See
generally Smedley, supra note 202; U.S. BVrEAu OF LABOR STAMD As, U.S. DE"T
OF LABoR, BULL. No. 229, IAIABC ANwAL CONVENTION 134 (1960).
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compensation cases. This is a great savings to most injured per-
sons, who thus get their medical bills paid; and, even if the
weekly payments are below subsistence and at the poverty level,
they manage to "get along" for the few days or weeks involved.
It is usually when the insurer refuses to pay the injured worker
that the worker goes to an attorney. In this sense "litigation"
has been cut down considerably.
But in the serious cases (those lasting over three months),
and especially the permanent partial and permanent total dis-
abilities, litigation is almost inevitable at some stage of the pro-
ceedings. Insurers do not like to accept serious cases involving
protracted payments, so they often resort to numerous "defenses"
and delays. Common among these delays and defenses, even if
the injury is clearly compensable, are insurers' claims that: (1) we
need the employer's report before we can pay, or (2) we need
the doctor's or the hospital's report which is not in yet, or (8) the
investigator's report is still incomplete, or (4) we need to deter-
mine the average weekly wages by getting the employer's com-
plete records, or (5) we need to have an examination by our
own doctors before we can accept "liability" and "disability."
Some insurers thereby try to "starve" the needy employee and
compel him or his attorney to settle, and meantime to keep their
"reserved" money invested at good interest rates.
As a result some legislators have tried to make delays expen-
sive by authorizing the administrative boards to assess interest,
or costs, or attorney's fees, or increase the award by 5% or
10%. °20 But only a few Boards actually grant these assessments,
and courts often hesitate to declare the delay or defenses to be
"wholly without merit"217 or within the statutory prohibition. But
Florida and a few other states have done an excellent job by
assessing large costs on insurers, and thereby hastening payments
in most cases.2°8
2 0 0 E g MAss GEN LAws ch. 152, §14 (1966). So far this type of statute
has been relatively ineffective due to the courts' hesitation in its application. See
generally 2 LAnsoN at 345.
207 See Mss. GEN. LAws, ch. 152, § 14 (1966), which includes as justification
for an increased award "defended without reasonable grounds." The author has
asked the Supreme Judicial Court in seven out of eighty-eight cases to assess
costs under this section. Although he prevailed on the merits in each case, the
court refused to apply the section. The statute has since been amended to assess
attorney's fees and costs against the insurer if it loses. See Mss. GEN. LAws, ch.
152, § 11A (1957).
208 See Florida Silica Sand Co. v. Parker, 118 So. 2d 2 (Fla. 1960).
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In short, in most jurisdictions the minor injuries (statistically
being the great majority of them) are paid promptly, and some
insurance companies even vie to establish a record for prompt
payments. But for the paralegics or permanent disabilities, the
severely injured worker can usually expect poverty weekly pay-
ments. Physically wrecked, the weekly amount given them buy-
ing less and less as years go on, many unfortunately can look to
death as the only release from financial and physical wreckage.
Only in Massachusetts-where in addition to weekly pay-
ments) a bonus of $20,000 or more may be awarded to paraplegics
and to other severely maimed workers (as "specific" or schedule
payments in a "bulk" sum), and where medical treatment is
assured for life at whatever figures the hospitals and doctors
reasonably charge-do some of the seriously and permanently
injured workers live like human beings.
C. Offset by Social Security Offices
Social Security payments for permanent and total disabilities
are now usually offset2 °9 by deducting the workmen's compensa-
tion payments. This offset is unfair, is class legislation, and in
the writer's opinion, is unconstitutional. It applies only to work-
men's compensation cases, and not to large tort verdicts, armed
forces injuries, or to other disability policies-a frank denial of
justice to injured workers who have often paid their Social
Security premiums for many years and a discrimination directed
only against them. A bill to remove this unfair offset is pending
before Congress. Where the employee is (as in the case of para-
plegics) totally and permanently disabled, he can not be driven
209 SeeU.S. BuREA-u OF LA-BOR STANDARDS, U.S. DFP'T OF LABO, BULL. No.
254, IAIABC ANNUAL CONvNnoN 101 (1962); Abraham and Wolkstein, Work-
men's Compensation and the Social Disability Program: A Contrast, 16 VAND. L.
REv. 1055 (1963). The "offset" provisions are cruelly unjust to paralegics and
all others really permanently and totally disabled. Workmen's Compensation pay-
ments are usually below poverty levels, as are Social Security payments. What
family can live on workmen's compensation payments that nationally average less
than $60 a week? Furthermore, the "offset" provision contains a "joker" that is
unusually unjust: a paraglegic collecting more in workmen's compensation pay-
ments than Social Security pays, usually loses his entire Social Security payments,
although he has paid premiums to the government for many years. Had an
injured worker become a paraplegic as a result of an automobile or railroad or
any other type of accident and collected a verdict of $300,000 or more there
would be no offset. If he is a paraplegic as a result of military service and le gets
a pension, there is no offset. Only the victims of industrial accident are selected
for the financial punishment of losing their pre-paid Social Security benefits. And
in such a case the government interprets the set-off narrowly in its own favor
when the worker lump sums his workmen's compensation payments.
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to work by further pauperizing him by taking away all or most
of his Social Security payments in an "offset."
D. Administrative Problems
In disputes over workmen's compensation, the injured worker
is usually at a disadvantage, as some of the following examples
illustrate.
(1) Delays
Many jurisdictions have inadequate personnel to hear and
decide the cases long pending for hearing. Some states do not
provide enough secretaries to transcribe the testimony, or enough
commissioners (or whatever their designation) to hear the cases
and decide them. In tort and other cases a delay of 2 to 3 years
and upward before handing down a final decision is, in some state
courts, considered normal. Unfortunately, workmen's compen-
sation cases (supposed to be relatively free from litigation), are,
in some American states, also following the same path.210 In
Massachusetts, for example, any insurer wishing at least one year's
delay before paying a contested case, can find enough "loopholes"
to do so. And when the hearing administrator is not experienced
and skilled, delays are more easily obtained.
(2) Expertise of Hearing Officials
Unfortunately, in many American states an appointee to the
administrative tribunal needs not even be a lawyer or have had
any experience whatever with workmen's compensation cases.211
It is heartening to note that in some parts of Australia 12 the men
appointed to hear cases from the start are "judges," though their
duties are limited to hearing and deciding workers' compensa-
tion cases. The appointees are usually skilled in this branch of
the law. In Nebraska, Oklahoma, and to some extent in New
210 See Bear, 1967 BOSTON BAn J. at 11; Vanderbilt, Clearing Congested
Calendar 14 NACCA L. J. 326 1954). The author's long experience in Massa-
chusetts feads him to suggest that the solution lies in (1) more commissioners, (2)
more stenographic help, and (3) better selection of members to serve on the
Workmen's Compensation Board.21 1 See U.S. BUREAU OF LABOR STANDARDS, U.S. DEaT OF LABOR, BULL. No.
24, IAIABC ANNUAL CONVENTION 45 (1938); U.S. BUREAu OF LABOR STANDARDS,
U.S. DEP'T OF LABoa, BU=L. No. 53, IAIABC ANNUAL CONVENTION 7 (1941);
U.S. BUREAU OF LABOR STANDA DS, U.S. DEP'T OF LABOR, BULL. No. 186, IAIABC
ANNUAL CONVENTION 149 (1955).
212 See Conybeare supra note 46.
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Jersey a similar system is being tried out.213 A few states have no
administrative tribunals and use the regular court system214 for
workmen's compensation cases.
CONCLUSION
Only time will tell which type of insurance system best
carries out the spirit of the workmen's compensation acts. Only
time will establish which system of insurance-private, state,
Social Security, self-insurance or a mixture of any of these-will
best help the injured worker, and his dependents where death
intervenes.
But for my own part, after nearly fifty years of specializing
in workmen's compensation cases, I feel that the injured em-
ployees' solution lies in:
(1) convincing legislators to seek out and adopt the best
provisions now in effect in countries world-wide, and not merely
in the United States; and
(2) improving the caliber of the hearing personnel, whether
designated as judges or administrators, and
(3) hoping that the judges on appeal will continue their
present world-wide trend of doing all in their power to construe
the workmen's compensation acts in a liberal,
215 humane fashion,216
and wipe out the last vestiges of whatever narrow common-law
theories have crept into these acts. As that great English bar-
rister, R. Marvin Everett, stated many years ago in reviewing the
author's American text book in the Law Quarterly Review:
"Certainly the higher tribunals both in England and in
America seemed to have lived up to the dictum 'that this
is an Act for the giving and not the withholding of com-
pensation."',7
2 13 See U.S. BuREAu OF LABOR STANDABmS, U.S. DEP'T OF LABOR, BuLL. No.
161, STATE WOnxM3ZWs COMPENSATION LAWS, LEGISLATION ENACTED TnRoUGH
1968 (1970).214 See Honovrrz at 393 n. 25.
215 For applications of liberal rule of construction, see Carignan v. Winthrop
Spinning Co., 95 N.H. 333, 63 A.2d 241 (1949); St. Alexandre v. Texas Co., 28 So.
385 (La. App. 1946).
216 See Green v. Burch, 164 Kan. 348, 189 P.2d 892 (1948). For the position
of the courts in Australia, see Herron, supra note 70; Horovitz, supra note 3.
217 Everett, Book Review, 62 L.Q. REv. 300, 301 (1946). And as Arthur
Larson stated a dozen years ago: "Llegistation is only a part of the process of
amelioration. Judicial decision contributes a large part toward helping the Acts
carry out their real purpose with increasing effectiveness." Larson, Foreword to
Workmen's Compensation Symposium, 19 Omao ST. L.J. 537, 539 (1958).
